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THE JURY: AND ITS DEVELOPMENT. 





II. 


I. In early times the inquisition had no fixed number. In the 
Frankish empire we are told of 66, 41, 20, 17, 13, 11, 8, 7, 53, 15; 
and a great variety of other numbers (Brunner Schw. 111-112). 
So also among the Normans it varied much, and “twelve has 
not even the place of the prevailing grundzahl;” the docu- 
ments show all sorts of numbers — 4, 5, 6, 12, 13-18, 21, 27, 30, 
and so om (ib. 273-4). It seems to have been the recognitions 
under Henry II. that established twelve as the usual number 
(ib. 363); even then the number was not uniform. In the 
“inquest of office,” it always continued to be uncertain. “This, ° 
[holding an inquisition] is done,” says Blackstone,! “ by a jury of 
no determinate number; being either twelve, or less or more.” 
In 1199 (Rot. Cur. Reg. ii. 114) there is a jury of nine. In 
Bracton’s Note Book, at dates between 1217 and 1219, we see 
juries of 9, 36, and 40, — partly owing, indeed, to the consent of 
litigants. We have already noticed that the grand assise was six- 
teen, made by adding the four electors to the elected twelve, and 
that recognitions as to whether one be of age were by eight. 
The attaint jury was usually twenty-four; but in the reign of 
Henry VI. a judge remarked that the number is discretionary with 
the court.? 





1 Com. iii, 258, cited by Brunner, 
* For other cases in England and Normandy, see Brunner, Schw. 364, and Hargrave’s 
note, Co. Lit, 155. 
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2. The rule of unanimity in giving a verdict was by no means 
universal at first. A doctrine had a considerable application in 
Normandy ard survived in England, that it was enough if eleven 
agreed ; the ground of this being the old rule that a single wit- 
ness is nothing — ¢est7s unus testis nullus* Then in certain 
cases a majority of the twelve was enough ; as in the assise of 
novel disseisin, in which only seven were necessarily present, 
these seven being then required to be unanimous. Brunner’s 
remark is very likely true, that “Only in the second half of the 
fourteenth century did the principle get established that in all in- 
quests the twelve must agree in order to a good verdict.” The 
Mirror appears to assert an opinion which I have not observed 
elsewhere, that “since two witnesses are enough, according to the 
Word of God” (solonque le dit de Dieu), a verdict should be held 
good if even two only are found to agree.? But we are probably 
to understand this courageous writer to be asserting his own opinion 
of what ought to be held for law. Thus regarded, his statement 
seems to overlook the fact that the jury were more than witnesses ; 
they were triors as well; and the explanation of their number being 
usually greater than the scriptural “two or three” lies probably in 
those historical considerations to which Brunner (Schw. 112) 
refers, such as the desire to make up not merely by quality but by 
quantity for the lack, in the case of the jury, of that amenability to 
counter proof and the battle which sometimes existed in the case 
of the older witnesses.‘ 

In 1286 the jurors in an assise (probably of novel disseisin) 
were unevenly divided,® but the judgment is given in these words: 
et quia dicto majoris partis jur. standum est, consideratum est, etc.® 
This doctrine of giving judgment with the majority is laid down 
generally, in the trial of felony, by Britton (12 b): ‘If they cannot 





1 As to this rule, see Best, Evid. ss. 597-600. 

2 For Brunner’s very interesting account of all this, see Schw. 364-371; he cites Brac- 
ton, 184 b, 255 b,and179b. The last citation relates to the mortdancestor, and runs thus: 
“The assise is to proceed by twelve jurors . . . and not fewer, as it may in the assise of 
novel disseisin, by seven at least. . . . And so here Jet the assise proceed by twelve at 
least.” In the French use of the inquest, the principle of a majority decision prevailed, 

8 c, 3, S. 34; Compare c. 5, S. I, 136. 

* Harv, L, Rev, v. 51-52. 

5“ X jur. dicunt unum, et xi. dicunt alium contrarium,” says the account in Pl. Ab. 
279, col. 1, Kanc. We must surmise that the xi. is a misprint for ii. 

6 Compare a case of 1199 in Rot. Cur. Reg. ii. 105; s. C. Pl. Ab. 23, col. 
2, Suff. 
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agree let them be separated and examined why. If the greater 
part know the truth and a part not, let judgment be given with the 
majority.” In 1292 (Pl. Ab. 286, col. 2) it appeared that certain 
justices, four years before, had given judgment on a verdict of 
eleven jurymen, obtained by removing the twelfth, who would not 
agree. In 1318-19, Bereford, C. J., when the twelfth juryman on 
an inquest had not appeared, asked the parties whether they 
would agree to going on with eleven? The reporter notes it 
as a question, whether this can be done by assent in “pleas of 
assise and attaints,”! Fifty years later, on the taking of an as- 
sise, one juryman would not agree with the other eleven. The 
justices took a verdict from these and imprisoned the twelfth.2 On 
moving for judgment, counsel urged that it had formerly been ad- 
judged in trespass that a verdict of eleven might be good, “and 
this we will show you by record.” Thorpe, C.J.: “It is funda- 
mental (/a ley fuit fondue) that every inquest shall be by twelve 

. and no fewer. . . . Though you bring us a dozen records, it 
shall not help you; for those who gave judgment on such a ver- 
dict were greatly blamed.” Moubrey, J.: “Since the verdict was 
by eleven and judgment cannot be rendered, sue out a new inquest 
and let the man imprisoned be discharged.” ® The requirement 
of twelve in the petty jury, unless by consent, and the need of 
unanimity, seemed now to have become the settled rule. 

3. As to informing the jurors: (a) In the first place, they 
were men chosen as being likely to be already informed; in this 
respect, as well as others, they were a purged and selected body. 
I pass by the matter of precautions taken, by way of chal- 
lenge and otherwise, to keep off persons unsuitable by reason 
of favor to a party, or of want of property or social standing. 
Always they were from the neighborhood — de visineto. This ex- 
pression was not precisely defined, beyond its meaning from the 
same county; but in practice it went much further. It became 
the practice to require that a certain number of the jury should 
come from the particular hundred in question; and these men 
were expected to inform the others. In an important case of 
1374, Belknap, C. J., says: “In an assise in the county, if the 
court does not see six, or at least five, men of the hundred where 





ly, B. 12 Ed, II. 373. 
2In 1202 (Seld. Soc, Pub. iii. case 241) one juryman differing from the eleven 
was fined. 8 Y. B. 41 Edw. III. 31, 36, 
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the tenements are, to inform the others who are further away, I 
say that the assise will not be taken. A multo fortiori, those of 
one county cannot try a thing which is in another county.” (Y. B. 
48 Edw. III. 30, 17; s. c. Lib. Ass. 315, 5.) A statute of 1543 
(35 H. VIII. c. 6, s. 3) required six hundredors. In 1585 (St. 
27 Eliz. c. 6, s. 5) this was reduced, in personal actions, to two. 
“The most general rule,” said Coke, early in the seven- 
teenth century, “is that every trial shall be out of that town, 
parish, or hamlet .. . within which the matter of fact assign- 
able is alleged, which is most certain and nearest thereunto.” 
(Co. Lit. 125.) Much trouble was caused by going into this 
detail, and at last in 1705 (St. 4 Anne, c. 16, s. 6) it was 
enacted that in civil cases it should be enough to summon the 
jury from “the body of the county.” In criminal cases the 
same result appears to have been worked out in practice! Of 
the conceptions, as to this matter, of the earlier period, we may 
see a lively illustration in the passage which I place in a note, 
from Sir Francis Palgrave’s ‘‘The Merchant and the Friar” 
(1837), in which, under the guise of a pleasant fiction, he pre- 
sents curious details of English life in the thirteenth century. 
Long afterwards it was regarded as the right of the parties to 
“inform” the jury, after they were empanelled and before the 
trial. In 1427, we read in the St.6H. VI. c. 2, that in certain 
cases the viscounts must furnish the parties with the jury’s names 
six days before the session, if they ask for it, since (it is recited as 
a grievance) defendants heretofore could not know who the jury 
were, “so as to inform them of their right and title before the day 
of the session,” ( pur eux enformerde lour droit ett itles devaunt, 
etc.). This statute throws light upon the earlier general statute of 





1 For details as to this, see Note 191, Co, Lit, 125, 

® These are being explained, so he fables, by an English friar, Roger Bacon, to an 
Italian merchant, Marco Polo, while showing the stranger over London, They are 
at Guildhall, and the trial of one of the alleged robbers of the king’s treasury, in 1303, 
is beginning. ‘Sheriff, is your inquest in court?” said the mayor, ‘Yes, my Lord,” 
replied the sheriff; “and I am happy to say it will be an excellent jury for the crown. I 
myself have picked and chosen every man on the panel, . . . There is not a man whom 
I have not examined carefully, , . , All the jurors are acquainted with [the prisoner]. 
. - . I should ill have discharged my duty if I had allowed my bailiff to summon the jury 
at haphazard. . . . Theleast informed of them have taken great pains to go up and down 
in every hole and corner of Westminster,— they and their wives,— and to learn all they 
could hear concerning his past and present life and conversation, Never had any culprit 
a better chance of having a fair trial,” etc. 
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42 Edw. III. c. 11 (1368), mentioned in 3 Bl. Com. 353. Proba- 
bly Coke’s remark about it in 3 Inst. 175, that- both parties must 
be present when this information was given, are a modern gloss; 
although, doubtless, a party had to keep inside the law of em- 
bracery. 

It was a little later than the time of Palgrave’s story when 
Thomas Makerill and his brother, in 1317, were arrested for as- 
saulting an officer of the court in “ Fletestrete,” and twelve men 
of the court, in whose presence this took place, and also twelve 
men of the visue of ‘“ Fletestrete’”’ were summoned for a jury 
(Pl. Ab. 331, col. 1). About 1356, when a judge of the Com- 
mon Bench complained in the Exchequer against a woman for 
calling him “traitor, felon, and robber,” the case went to an 
inquest of “attorneys of the Common Bench and the Exchequer” 
(Lib. Ass. 177, 19). 

(0) These cases illustrate a very common method of securing 
for the jury a better knowledge of matters in issue, viz., that of com- 
bining men of different vzsves, who might inform each other. This 
existed in Normandy ; and we notice it in our own earliest records, 
as in 1199 (Rot. Cur. Reg. ii. 10). A remarkable instance of the 
use of separate juries for amassing their several contributions of 
knowledge by separate verdicts is found in the proceedings on oc- 
casion of the great robbery of the royal treasury at Westminster 
Abbey, in 1303. Mr. Pike, to whom we owe this information, cites 
the case as illustrating the progress made in separating the accus- 
ing and the trial jury (Hist. Crime, i, 198-200 ; 207-8,466). The 
king appointed a commission of inquiry. “A jury was empanelled 
for every ward of the city of London, and for every hundred of 
Middlesex and Surrey—and in addition to these there was a 
jury of goldsmiths and aldermen.” They charged certain persons. 
Five justices were then directed to try the accused. “ Juries were 
summoned from the same hundred and wards as before, but in 
obedience to a different commission.” It is not clear, in this 
case, just how the separate juries were used at the trial. In 
general, separate panels in such cases were combined in one. 
In 1230 (Br. N. B. ii, case 375), seven from Surrey and seven 
from London were united into one jury by consent. It was 
the practice, later on, at any rate,! where two panels were sum- 





2 As in 1402, Y. B. 4 H. IV. 1, pl. 2; and in 1619, Hob. 330, 
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moned from different counties, to choose one juror alternately 
from each. 

(c) Moreover, as among eligible persons, there seems always 
to have existed the power of selecting those especially qualified 
for a given service. Jurors are summoned not merely from closer 
or less close neighborhoods, but from the sexzoribus et legalioribus, 
as asked in 1198 (Rot. Cur. Reg. i. 354); and from experts and 
men of particular trades, like the London juries of cooks and fish- 
mongers, where one was accused of selling bad food.1 What we 
call the “special jury” seems always to have been used. It was 
a natural result of the principle that those were to be summoned 
who could best tell the veritatem rez. And so we read that 
in 1645-6, in the King’s Bench, . . . “The court was moved 
that a jury of merchants might be retained to try an issue 
between two merchants, touching merchants’ affairs, and it was 
granted, because it was conceived they might have better knowl- 
edge of the matters in difference which were to be tried than 
others could who were not of that profession” (Lilly’s Pract. 
Reg. ii. 154). 

In some cases this selection was regulated. In the grand 
assise, as we have seen, knights were regularly the jurors. So in 
the jury of attaint (Bract. 291). In 1323 (Fitz. Ab. Attaint, 
69), when it was objected that there were no knights on the jury, 
Herle, J., said, “You never saw such a jury taken without a 
knight,” and ordered a venire facias of knights and others. In 
Coke’s time (Inst. 156), we read that “in an attaint there ought 
to be a knight returned of the Jury.” 2 

Trials at bar often required special juries. Indeed, Blackstone 
(iii. 357) is willing to say that “special juries were originally 
introduced in trials at bar, when the causes were of too great 
nicety for the discussion of ordinary freeholders ; or where the 
sheriff was suspected of partiality, though not upon such apparent 





1 Ryley, Mem. London, 266 (1351); ib. 536 (1394); Palgrave, Merch. and Friar, 
190-194. The jury of the “ half tongue,” de medietatem lingua, was founded on consid- 
erations of policy and fair dealing, rather than a wish to provide a well-informed jury. 
See “ Ordinance of the Staples,” 27 Edw, III. st. 2, c. 8 (1353); and St. 28 Edw, III. 
c. 13 (1354). 

2 The challenge for this defect is supposed to have been abolished in 1751 by St. 24, 
Geo, IL. c. 18, s. 4, although the recital in this section deals with another sort of case. 
In Blackstone’s time (Com. iii. 351), the rule in attaint was “twenty-four of the best 
men in the country.” 
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causes as to warrant an exception to him.” The itinerant method 
of administering justice as it developed into the mzs¢ prius system 
resulted in sending down most actions to be tried in the counties 
rather than at Westminster (Bl. Com. iii. 352-4); but in 
1285, in regulating this system, it was expressly provided (St. 
West. II. c. 30): Sed ingutsitiones de grossis et pluribus ar- 
ticulis, quit magna indigeant examinatione, capiantur coram 
justiciarits de bancis, nist ambae partes, etc.1 For the handling 
of these greater and more complicated causes, there was picked 
out a better class of jurymen; or at least there was allowed 
to the parties themselves a considerable hand in the selec- 
tion.” 

As regards special juries in general, we seem to observe the 
transition from the older, unregulated system to the modern one 
soon after a case in 1724,° where, on a motion for a special jury in 
the King’s Bench, and a question whether this could be had with- 
out consent of the parties, “the master of the office was ordered 
to search for precedents, and he reported that about thirty years 
ago there were several precedents for special juries upon trials for 
nice points, without the consent of the parties, but that in the last 
thirty years there were several motions made for that purpose, 
but always denied. . . . Three of the judges (out of four ) were 
of opinion that a special jury might be granted to try a cause at 
bar without the consent of the parties, but never at the nisi prius 
unless very good cause was shewed (and not shown here) ; there- 
fore, since the high sheriff is the proper officer to return juries, 
and there is no imputation against him...the court would 
not vary from him without the consent of the parties.” There- 
upon, by a declaratory statute in 1730 (Stat. 3 Geo. II. 
c. 25, Ss. 15), it was enacted that either party in any case, 
as well criminal as civil, may have a special jury on motion 

1 And so in 1699 (Lord Sandwich’s case, 2 Salk. 648), per Holt, C. J. ‘* Where 
there is value or difficulty, we are bound of common right to grant trials at the bar,” 
citing this passage from Stat. West. II. 

2In 1661 (Wheeler v, Honour, 1 Keble, 166) we read: “which Windham, J, 
agreed: and trials at bar are to the end to have the most discreet persons, and therefore 
to clap on ordinary persons upon a tales in such cases was not fitting.” In 1738 (Smith 
d. Dormer v, Parkhurst, Andrews, 315), on a question of granting a new trial, after a 
trial at bar, counsel argue: ‘‘ The evidence of one or two witnesses ought not to overturn 
the finding of twelve gentlemen of figure and fortune, who might, too, be governed by 


their own knowledge.” 
3The King v. Burridge, 8 Mod. 245. 
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at his own expense. And the matter was further regulated 
by later acts. 

(zd) From the beginning of our records, we find cases, in a dis- 
pute over the genuineness of a deed, where the jury are combined 
with the witnesses to the deed. This goes back to the Franks ; 
and their custom of requiring the witness to a document to defend 
it by battle also crossed the channel, and is found in Glanville 
(lib. x. c. 12). As regards these earlier details, and the signifi- 
cance and relation to the old law of this fact of allowing one’s 
self to be thus preappointed as a witness, I must merely refer 
to very interesting passages of Brunner.’ In these cases the 
jury and the witnesses named in the deed were summoned to- 
gether, and all went out and conferred privately as if compos- 
ing one body; the witnesses did not regularly testify in open 
court. Cases of this kind are found very early, ¢. g. in 1208-9 
(Pl. Ab. 63, col. 1, Berk.), In 1208 (ib. 56, col. 2, Suff.), there 
is an offer of the defendant to put himself on /egalem jura- 
tam patrie, and on the witnesses to a deed, eleven of whom are 
named, and it is added, et alii multi. Some light is thrown on the 
conception at the bottom of this introduction of so many names 
as witnesses, when we observe that people wrote in the names 
of absent friends and got their consent afterwards. It was only 
a few years after these cases when one of Jolin’s barons, being in 
prison and desirous of. raising money, wrote to three distin- 
guished friends asking, as they could not be present at the exe- 
cution of his deeds, and as he had written in their names as 
witnesses, that they would consent to this.?, A witness to a deed, 
according to the popular conception, was not necessarily one 
who had seen it executed, but one who was willing to give it 
credit by his name. This may account for its turning out so 
often, when witnesses were questioned, that they knew nothing 
about the matter. 

In 1219, the parties put themselves on the witnesses and a jury. 
The order is “fiat inde jurata per... (seven witnesses) et per 
... (mine others) et veniat ... ad recognoscendum,’ etc. 





1 Schw. 197-8; ib. 434-6, Brunner cites the case of Bishop Wulfstan v. Abbot 
Walter, which is in Big. Pl. A. N. 16, 287; s. c. Essays in Angl. Sax. Law, 377. 

2 Quia ad cartas faciendas ... presentiam vestram habere non potuimus pre- 
camur... ut decartis nostris in guibus ob securitatem obtinendam testes estis ascripti, 
testes esse velitis. Ellis’s Letters, 3d Series, i, 25. 
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(Br. N. B, ii. case 51). The jury, it will be noticed, is said to be 
composed of the two; and as the jury proper are often questioned 
by the court in giving their verdict, so the witnesses are sometimes 
thus questioned separately. A very interesting instance of this 
occurs in 1236,1 where the whole combination answers that they 
never heard of the deed till it was brought and read publicly to 
the county court and the persons named in it were asked to give 
testimony. Then the witnesses are questioned separately, and 
all but three say this again and add that they never knew that 
they were named till in the county court. Three, differing some- 
what from the others in their account, say that they had seen the 
deed several years ago, and had been asked by the maker to be 
witnesses and furnish testimony. As to seisin, the three say that 
they know nothing more than what they have answered cum aliis 
juratoribus in communt. Then all, tam juratores quam testes, are 
questioned as to something else, and say they do not know, but 
rather think, (melius credunt) etc. Asked how they know that the 
said Abbot was not seised, . . . they say that they know this well 
and it is very clear because the same G. enfeoffed a certain R. of 
the site of a horse-mill at Michaelmas, etc. And more of the same 
sort.2, In 1318,3 on a question arising incidentally in an action 
of trespass as to an alleged release of the plaintiff, the parties 
put themselves on a jury and on the four witnesses named in the 
deed. The jury answer, that they have examined the witnesses, 
that these differ, and they cannot make out from this exami- 
nation what the fact is. But they give reasons for suspecting 
the credibility of the witnesses, and therefore make their definite 
answer (dicunt precise) that the release is not the plaintiff’s deed. 
The justices then, wt rez veritas... apercius et evidencius sciretur, 
immediately question the four witnesses separately, in curious 
detail; they find them discordant, and give judgment on the 
verdict.* 





1 Bracton, N. B. iii. case 1189. 

2 See also a good case in 1227 (Br. N, B. ii, case 249), where four witnesses and nine 
jurymen are summoned, Separate answers are recorded. 

8 Pl, Ab. 331, col. i. London; s.c., 47S, copy from the Record Office. 

4 « The justices immediately called the four witnesses before them and examined each 
of them separately as to the making, sealing, and place and time how and when, and 
other necessary circumstances touching the deed,” They were discordant and untrust- 
worthy, “for [continues the record] three of the said witnesses . . . said before the 
justices that they were not present at the making, or sealing, nor ever saw the deed or 
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In the earlier cases these witnesses appear, sometimes, to have 
been conceived of as a constituent part of the jury; it was a 
combination of business-witnesses and community-witnesses who 
tried the case,— the former supplying to the others their more 
exact information, just as the hundreders, or those from another 
county, did in the cases before noticed. But in time the jury and 
the witnesses came to be sharply discriminated. Two or three 
cases in the reign of Edward III. show this. In 1337, 1338, and 
1349! we are told that they are charged differently ; the charge 
to the jury is to tell the truth (a Jour ascient) to the best of their 
knowledge, while that to the witnesses is to tell the truth and loy- 
ally inform the inquest, without saying anything about their knowl- 
edge (sans lour scient);* “for the witnesses,” says Thorpe, C. J., 
in 1349, “should say nothing but what they know as certain, 





knew of it until on a certain Thursday they came all together to the manor. . . and 
found there this said Richard, who showed them the said writing and said it was his deed. 
Each of them was asked, separately and by himself, at what hour they came there, and 
in what building in the manor Richard showed them the writing, and how he was 
dressed. One of them said that they came there in the morning before sunrise, and 
that the writing was shown to the four witnesses in the queen’s chamber of the manor; 
and Richard was dressed in a German tunic de Med/eto, and was shod in white shoes, 
The second said that they came at six o’clock (hora diei prima) and the writing was 
shown to the four witnesses at this hour, in the hall of the manor. The third said that 
they came, all at the same time, at nine o’clock (hora diet quasi alta tertia) and Richard 
showed them the writing in the stable of the manor, and he had ona black cloak. The 
fourth witness, William de Codinton, said that he never came to the manor with the 
said three witnesses, and never knew or heard of the making of the writing, or whether 
it was or wasn’t Richard’s deed, except from the report of the three witnesses, who 
gave him to understand, and swore to it, that the writing was Richard’s deed.”” The 
judgment was against the deed, reciting the jury’s verdict and the worthlessness of the 
witnesses’ testimony. 

1Y, B. 11 & 12 Edw. III. 338; Lib. Ass, 34, 12; and Lib. Ass. 110, 11. 

? «Tt is an abuse,” says the Mirror, a little earlier than this, “to use the term ‘a /our 
escient’ in the oath, and make jurors decide upon thoughts (gazders), since the princi- 
pal word in their oath is that they will say the truth.” c, 5, s. 1, 135. Professor 
Maitland, to whose labors legal scholars are so greatly indebted, in giving some ac- 
count of the earliest (manuscript) Register of Writs which he has seen, one of 
1227 (3 Harv. Law Rev. 97, 110 et seq.), prints from it an interesting note relating to 
the grand assise. “Jn hac assisa non ponuntur nisi milites et debent jurare precize 
quod veritatem dicent, non audito illo verbo quod in aliis recognitionibus dicitur, scilicet 
a se nescienter.” Doubtless, as Maitland suggests, this last is a misreading of the bar- 
barous law French @ son ascient, This passage helps us to see exactly what Shareshulle, 
J., meant in the next century, when he said (Y, B. 11 & 12 Edw. III. 341), of the 
witnesses, Jour serement est a dire verite tut atrenche, auxi com ils sunt jurez en un 
graunt assise, et nemye a lour ascient, Of the queer phrase, tut atrenche, Selden surmises 
that it is a corruption from ‘out oultrance, Note 43, Hengham Magna, c, xii, 
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t.¢., what they see and hear. If a witness is returned on the jury, 
he shall be ousted. <A challenge good as against a juryman is 
not good against a witness. If the witnesses and the jury cannot 
agree upon one verdict, that of the jury shall be taken, and the 
defeated party may have the attaint against the jury; had they 
followed the information of the witnesses the attaint would not 
lie, unless they found against the deed.” In that case it 
might, for it was conceived that a negative could not be cer- 
tainly known to the witnesses. This method proved incon- 
venient. Among other reasons, the number of the witnesses 
was often large. So long as the trial could not proceed with- 
out them, there was great inconvenience endlessly; and the 
twelve jurymen made quite enough of that. Accordingly by the 
statute of York (12 Edw. II. c. 2), in 1318, it was provided that 
while process should still issue to the witnesses as before, yet 
the taking of the inquest should not be delayed by their absence. 
In this shape the matter ran on for a century or two. By 1472 
(Y. B. 12 Edw. IV. 4, 9), we find a change. It is said, with the 
assent of all the judges, that process for the witnesses will not 
issue unless asked for. 

As late, certainly, as 1489 (Y. B. 5 H. VII. 8) we find witnesses 
to deeds still summoned with the jury. I know of no later case. 
In 1549-50 Brooke, afterwards Chief Justice of the Common 
Bench, argues as if this practice was still known:? “When 
the witnesses . . . are joined to the inquest,” etc.; and I do not 
observe anything in his Abridgment, published in 1568, ten years 
after his death, to indicate that it was not a recognized part of 
the law duringall his time. It may, however, well have been long 
obsolescent. Coke (Inst. 6 b) says of it, early in the seventeenth 
century, “and such process against witnesses is vanished ;” but 
when or how he does not say. We may reasonably surmise, if it 
did not become infrequent as the practice grew, in the fifteenth cen- 
tury, of calling witnesses to testify to the jury in open court, that, 
at any rate, it must have soon disappeared when that practice 
came to be attended with the right, recognized, if not first granted, 
in the statute of 1562-3 (5 Eliz. c. 9, s. 6), to have legal process 
against all sorts of witnesses. 

(e) But in the earlier times there were other combinations of 





1 See also Lib. Ass. 243, 23( 1366). 
2 Remger v. Fogossa, Plow. 1, 12 
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the community-witnesses who ordinarily composed the jury, with 
business-witnesses andthe like. In 1225 (Br. N. B, iii. case 1041), 
on a question of villeinage, six are summoned from the neighbor- 
hood ad recognoscendum cum parentibus .. . quas consuetudines, 
etc. In 1226 (ib., case 1707),on a question relating to a parti- 
tion, the viscount is ordered to find out who were present at the 
partition et ex illis et alits venire faciat xit., etc.,ad recognoscendum, 
etc. In 1227 (ib., case 1919), in a case of dower, the viscount is 
directed to find out who were present at the endowing and from 
these and others to summon twelve! In an interesting case of 
1323 (Y. B. Edw. II. 507), ina case of dower assensu patris, 
counsel for plaintiff says : “ We put forward a deed which testifies 
the assent; but that naturally lies exproeve (z.e.,in proof by wit- 
nesses) and not en averrement (t.e., proof by jury), for it is not in 
the conusance of the country but of those who were present, and 
we are ready to aver the consent by them and others (z.¢., by a 
jury with them). ... Bereford, C. J. We have nothing to do 
here with the witnesses named in the deed, for it is not denied ; 
but we will cause those to come whom you will name as present 
when you were endowed, together with a jury (ovesque bon pays). 
Ald. (for defendant). That will be hard, for he may name ses cosyns 
et ses auns, who by his procurement will decide against us.” But it 
was allowed.2 This sort of thing seems to have been a mingling 
of the old procedure and the new. The proving by witnesses 
present at the endowing was the old lex recordamenti. An account 
of it in Normandy is found in Brunner (Schw. 342-3). A case 
of 1236-7 (Br. N. B. ili. case 1187) probably belongs to this class, 
where on a question relating to an alleged gift and seisin of a 
manor by the father of a tenant in capite now claiming it, the 
viscount is to summon twelve from the visne of the manor ad 
recognoscendum utrum... dedit...et... fuitin seisina... 
et quod venire faceret coram predictis liberos homines . . . ad recog. 
noscendum utrum, etc. It seems probable that this passage is 
corrupt and should read cum predictis3 





1 For the form of the writ, see Bracton, 304 b. Other cases are Br. N. B. ii., cases 91, 
154. See also ib., case 456; S.C. ib., case 595 (1230); ib., case 631 (1231); Bracton, 380. 

2 See also a case of 1315, Y. B. Edw. II. 278. 

$ The original roll is not extant (Br, N. B. i, 161); but Professor Maitland, the 
editor of the Note Book, who did me the great kindness of examining that again at 
the British Museum, declares that there can be no doubt that the copyist has made it 
coram. 
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Before leaving this class of cases, it is interesting to notice that 
two centuries ago the Puritans of our Plymouth Colony used now 
and then, out of policy, when they were trying a case relating 
to an Indian, to add Indians to the jury, as in a criminal case in 
1682.1 

(7) Our earliest records show the practice of exhibiting charters 
and other writings to the jury. These things, par excellence, used 
to be known as “ evidence” and “evidences.” Ina great degree, 
they belonged to the stage of pleading, — in so far as they were 
wholly or in part the ground of action or defence, or a negation 
or qualification of it. A record, and so a fine or recognizance, 
or a charter under seal, bound one who was a party to it and some- 
times one who was not. Should such a thing be produced in 
pleading, the execution of it must be admitted or denied. If 
admitted, that was the end of the matter. If denied and put in issue, 
then the question was on the genuineness of it, not on its truth 
or operative quality. Such documents, if admitted, must be met 
by others of equal force. When the pleadings were over, it might 
well be that they should be shown to the jury in illustration of the 
exposition made to the jury by counsel; in fact, this was often 
done, “to inform the jury.” Other documents also were shown to 
the jury, —any which might illustrate or support the statements 
of counsel. And these statements themselves were “evidence.” 
It must be closely held in mind that all through the period 
when the jury went on their own knowledge, they listened to 
perfectly unsupported narratives of fact from counsel, not under 
oath. 

How if one who should have pleaded a charter or record did 
not plead it, relying, perhaps, on the jury, who might know of it? 
Could they find a matter of record or a deed without having it 
shown them? If they knewof it, must they find it, — being sworn 
to tell the truth? And how if they know the fact to be otherwise 
than as this deed or record represented it? How if they knew 
the fact to be otherwise than as the pleadings represented it? 
Were they not perjured if they did not tell the truth? These 





1 Plym. Col. Records, vi. 98. So in 1675 (ib. vol. v. 167-8), six Indians were added 
to the jury of twelve, on the trial of three Indians for the murder of another Indian. 
“It was judged very expedient by the Court that . . . some of the most indifferentest, 
gravest and sage Indians should be admitted to be with the said jury, and to help to con- 
sult and advise with, of and concerning the premises,” The verdict ran thus: “ We of - 
the jury, one and all, both English and Indians do jointly,” etc. 
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were serious questions, and some of them troubled the lawyers for 
centuries.” 

Let us look at some of the cases: Ina case of about the year 
1200,? the jury, if we may trust a lively and intelligent chronicler, 
made short work of a charter. The plaintiff claimed seisin of 
certain lands in right of a ward, as her inheritance ; the defendant 
relied on a deed of the father of the ward. The deed was read 
to the assise in open court. Their verdict, as it is reported, was 
“that they knew nothing of our chartularies or private agreements 
(juramento facto, dixerunt milites se nescire de cartis nostris, nec de 
privatis conventionibus), but that they believed that Adam and 
his father and grandfather, for a hundred years back, had held the 
manors in fee one after the other. And so we were disseised by 
the judgment of the court.” é' 

In our earliest reports we find the use of documents merely as 
evidence to the jury. In 1294 (Y. B. 22 Edw. I. 450), there is a 
case in which a doctrine was applied which had led toa struggle 
a little earlier (ib. 428), viz., that although one had lost in a posses- 
sory assise, this was no bar to his recovering, in a writ of right. 
In an assise of mortdancestor, where the tenant’s defence was 
that plaintiff's ancestor had enfeoffed him by a charter and 
did not die seised, the assise found this true, and gave their 
verdict for the tenant. The demandant, nevertheless, brought 
a writ of right and was upheld in it, and it was said that the de- 
Tfence must be by battle or the great assise and not by the 
charter: ‘Yet the charter may be put forward as evidence (ex 
evidence) to the grand assise.” 

Where a charter gave a ground of action or defence, it must 
regularly, as we said, be pleaded, for if admitted, it might save 
going to the assise; if it were not pleaded, one would not regu- 
larly use it in evidence to the jury. But the jury would, perhaps, 
be helped by having it put in evidence; and they could have it 
if they wished. In 1292 we find this stated in a note by the re- 





1 The perplexities that were caused sometimes by conflicting charters (forgery even by 
holy men was very common) are shown by the exclamation of Henry II. when they 
produced charters before him on both sides: “ /ste carte ejusdem antiquitatis sunt et ab 
eodem rege Aedwdrdo emanant, Nescio quid dicam nisi ut carte ad invicem pugnent !” 
Big. Pl. A. N. 239. The point of Henry's joke lay in its hint at the Norman method 
when opposing witnesses differed. Harv. L. Rev. v. 52. 

2 Forsyth, Tr. by Jury, 129-130, citing Jocelyn de Brakelonde, 
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porter, which is given below.! Of course this in principle is just 
as much helping the jury by evidence as if a witness came before 
them to testify. The fact that they might be ignorant of such 
things was noticed in the Stat. West. II. c. 25, in providing against 
certain dangers from the festinum remedium of the novel disseisin : 
If the defendant against whom the assise may have passed in his 
absence afterwards show the justices charters or releases “in which 
the jury were not examined, nor could be, because not mentioned 
in pleading, and probably they might be ignorant of such writings,” 
—the jury and the parties were to be resummoned. (Y. B. 13 
Edw. IIT. 80.) 

In 1339 (Y. B. 13 Edw. III. 80), Scharshulle, J., is reported as 
saying that since a warranty requires a specialty, if it be not pleaded 
or put in evidence, a finding of it by the assise shall not hold. 
It was the rule in attaint, as well before as after witnesses were 
allowed to testify to jurors, that the plaintiff should give nothing 
in evidence to the “grand jury,” as they called it, additional to 
what the first jury had had; for the question was whether, upon 
what these knew and ought to know, their verdict was false. In 
1351-2 (Lib. Ass. 121, 12), counsel complains of his adversary in 
attaint, that he is putting forward in his pleading a release not 
pleaded in the first case, of which, therefore, the first jury could 
not have had cognizance. But he is answered that there was no 
opportunity to plead it, and that it was given in evidence to the 
former jury. 

A distinction was made between sealed writings and others. 
The former were regarded as authenticated by the seal; the 
others were not “authentic.” Yet, just as counsel might freely 
make statements of fact to the jury,’ unsupported otherwise, 
so they might exhibit to them unsealed writings. The jury 
could carry out with them only writings under seal. The 
presence of the writing at the private consultation of the jury — 
seems to have been conceived of as if it were a witness toa deed, or 
one of those who testified to a view, or those present at the giving of 





1 “« NoTE.— If acharter be put forward to inform the assise after they are sworn and 
charged, the charter will not be received unless the assise ask for it. To have the 
charter inform the assise, one should plead on the charter and say this: ‘ He did not die 
seised, etc., for he enfoeffed us by this charter, and then put forward the charter to 
inform,’” etc. (Y. B, 20 Edw. I. 20.) 

2 Brooke, Ab, Attaint, 68; Rolfe v. Hampden, 1 Dyer, 53 b (1542); Heydon ». 
Ibgrave, 2 ib, 129 b (1556), 
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dower; it must be only an “authentic” paper that could testify 
there. And so in 1352 (Lib. Ass. 120, 4) we find that on a ques- 
tion as to the prescriptive title to tithes of the Master of St. 
Cross at Winchester, an ancient register of tithes, of a hundred 
years back, was put forward in evidence, and because it was not 
sealed the jury only inspected it and gave it back before they 
went out.! 

One or two more cases may be cited in order to bring down 
the showing of documents to the jury to the modern form. As 
the practice of submitting writings to them was far older than 
that of admitting ordinary witnesses, so the conditions and 
qualifications of it were earlier fixed. In 1340 (Y. B. 14 
Edw. III. 25-34), the assise, in novel disseisin, had found in a 
special yerdict that the tenant had previously brought an action 
for the same land and had recovered; the tenant had pleaded 
this, but had not produced the record. The judges asked the 
jury how they knew this, “since” (to quote the record) “ pleas and 
judgments of the king’s court are of record and outside the notice 
and cognizance of a jury of the country. They said that they 
had not any certain knowledge (of it)... and would not 
positively say that there was such a plea, ... but by reason 
of the summons and resummons... and the view... and 
its being commonly said in the country that there was such a 
plea and such a judgment rendered in the said form, and because 
the viscount had a writ... to put the said John... in 
seisin, as he said, and did put him in seisin, they understood 
that there was such a plea and such a judgment rendered between 
the said parties.” The report adds: “Scharshulle, J. The as- 
sise has expressly said (&c.) . . . and what they say about 
a recovery does not lie within their cognizance,” etc. It turned 
out that the jury were substantially right; there was such a 
record, but owing to a slight variance between the form of it and 
the pleading, judgment was finally given for the plaintiffs,” 

It was, then, as it would seem, improper for a jury to find spe- 





1 Gawdy, J., in Vicary v. Farthing, Cro. El. 411 (1595) said, “It is also clear that 
writings or books which are not under seal cannot be delivered to the jurors without the 
assent of both parties.” This was law in New Jersey down to 1797. State v. Raymond, 
21 Atl. Rep. 328 (Feb., 1891). We find it laid down still in Lofft’s Gilbert (ed. 1795), 
i. 21, accompanied by that sort of baffling and inadequate reasoning which Gilbert often 
sets forth regarding matters not understood. 

* See Mr. Pike’s careful statement of the case (Introd. xxxvii-xl). 
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cifically matter of record without evidence! And in 1419-20,? in 
a case much debated, it was held, with some difference of opinion 
among the judges, that a jury cannot in a special verdict finda 
deed which has not been pleaded or given in evidence: “ Hull 
[J.], This deed is only the private intent of a man, which 
can be known only by writing; and if the writing be shown, 
it may lawfully be avoided in several ways, as for non sane 
memory, being within age, imprisonment, or because it was made 
before the ancestor’s death, and the like — things which the party 
cannot plead unless he have oyer of the deed, and it be shown.” 

An important step in the use of writings to the jury is recorded 
in a case of 1409 (Y. B. 11 H. IV. 17, pl. 41), “ The plaintiff in 
an assise gave a writing (escrowment) to a juror who had been 
empanelled, as evidence of his matter. After the juror with the 
others was sworn and put in a house to agree on the verdict, he 
showed the writing to his companions; and the officer in charge 
of the inquest stated the matter to the court. Whereupon the 
justices took the writing from the jurors, took their verdict, ques- 
tioned the jurors as to the time of giving the writing, and found as 
stated above. The plaintiff had a verdict, and now prayed his 
judgment. Gascoigne, C. J., and Huls, J., said that the jury, after 
they were sworn, ought not to see or take with them any other evi- 
dence than that delivered to them by the court and put forward by the 
party in court on the showing of his evidence. And since he did 
the contrary . . . he should not have judgment. The plaintiff said 
that the writing proved merely what he had given the jury at 
the bar, and so it was not bad, as he did not speak to them 
en evidence. Et non allocatur.” It has been justly remarked by 
Starkie* that “the exercise of this kind of control was in truth 
the foundation of that system of rules concerning evidence before 
juries which has since constituted so large and important a branch 
of the law of England.” ® 





1Br. Ab. Assise, 258, But it was competent for a jury, at the peril of the attaint, to 
find a general verdict which might cover such a matter, and might rest merely upon 
their general knowledge of it. In this case, for instance, if they had chosen, they 
could have answered definitely (frectsé), no disseisin, See Vin. Ab. Trial, Q. f. 

*y. B. 7 H. V. g, pl. 3 

8 See ante, p. 298. 

4‘ Trial by Jury,” Little & Brown’s ed, 39; reprinted from (English) Law Review, ii. 

5 For a good illustration of this sort of control, see Y. B, 21 Edw. IV. 38, 1. 
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(g) There were other ways of informing the jury. Of guiding 
and restraining them I shall say more hereafter, The judge gave 
them their “charge,” and each party or his counsel explained to 
them his contention. In our earliest reports a charge from the 
judge precedes the statements of counsel. In the first case in our 
extant Year Books (20 & 21 Edw. I. 3; A.D. 1292), there isa 
charge to the jury, but no report of any address on either side. In 
the same volume and year, in an assise of mortdancestor, the de- 
fendant is told by the judge to omit something from his oral 
pleading and piead only to the points of the assise: “ What you 
say about your pledges (dites ceo en evidence de lasise), say it in 
evidence to the assise.” In 1302, after the “great assise” was 
sworn, Berewyk, J. (Y. B. 30 & 31 Edw. I. 116-118), said to 
them : “ John de Kilcayt heretofore brought a writ of right against 
William de Bodom and demanded eighteen perches, &c.,! where- 
upon W. came and put himself on God and the great assise. We 
have (not)? the record, how they pleaded. You have nothing to 
say except only what you are charged with—as to the right.” 
Then Mutford (counsel) speaks for John, setting forth that J's 
grandfather was seised of the land “as of fee and right,” that it 
descended to his son John and from him “to this John who de- 
mands it as his son. And such is his right.” Hunt then speaks 
for William: “ This same John enfeoffed G. of the advowson of 
the church of C. with its appurtenances; and this land is appur- 
tenant to the church of C. And this is William’s right and the 
right of his church.” The great assise then went out. Of the 
same period (ib. 528), is a charge in a criminal case. One W.,, 
the stabler of J.’s horse, had been kicked while trying to mount 





1 This “ &c,” appears to be explained by the words of the oath which are given: ‘‘ Hear 
this, ye justices, that I will tell the truth and will not fail, who has the better right in 
eighteen perches of land and the third part of seven acres of land with the appurtenances 
in N., whether William Bodom, parson of the church of C., to hold in right of his church 
at C. as he holds, or J, Kilcayt to have as he demands, so help me God,” etc. 

*One of three manuscripts used in preparing this volume, as we are told (p. 119, 
note; compare ib, xlix), says “we have ;” the others, ‘‘we have not.” The former 
reading seems the more probable. 

8 The report closes thus: “The great assise went out. Then came back two knights 
and wished another knight. Berewyk [ J.] to the marshal,— ‘ Don’t allow any of them 
to come in unless all come together.’ The great assise: ‘ Sir, we say that W. has better 
right to hold as he holds, than his adversary as he demands.’ Brumpton[J.]. ‘ There- 
fore the court awards that W, retain the same land as his right and the right of his church 
of C. tothe end of the world (a remenaunt de monde), quit of J, and his heirs forever; 
and that J. be in mercy,’” 
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him, so that hedied. J. has been charged by the jury of accusation 
with retaining his horse, although he had thus become a deodand, 
and with having buried W. without calling in the coroner. He 
denies both charges and puts himself on the patria. The judge, 
turning, probably, to the same jury that had accused the defendant, 
replies: “ Ecce hic bona patria de duodecitm. Read the names and 
save him every sufficient challenge.” Some challenges were made, 
que triebantur per restduos de duodecim, The judge proceeds to 
charge the jury thus: “If W. died from the kick of the horse, the 
horse would be deodand. If not it would be John’s. If the king 
should lose through you what rightly belongs to him, you would 
be perjured. If you should take away from John what is his, you 
would commit a mortal sin. Therefore, by the oath you have 
made, disclose and tell us the truth, whether the said W. died of 
the horse’s kick or not. If you find that he did, tell us in whose 
hands is the deodand horse and what he is worth; and whether 
the said W. was buried without a view of the coroner.” 

It will be noticed that the charge had the effect not merely to 
bring clearly to the jury’s mind what they were to pass upon, but 
also to prevent their wandering away into irrelevant matters — 
matters not in issue. Exactly what might have been admitted by 
the pleadings, or what was the scope of the issue, it was not 
always easy to say. It was for the judges to keep the jury 
within proper limits. “Good people,” said Bereford, J., in Y. B. 
34 Edw. I. 166 (1306), “you have only to inquire whether any 
of the predecessors of the aforesaid Prior presented the last 
person,” etc.! 

(2) We find early in the Year Books the beginning of a dis- 
cussion which is forever going on in the fifteenth century, as to 
how far one can goin his pleading; what should be pleaded, and 
what is merely “evidence” of the facts to be pleaded; what shall 
be entered on the record, and what shall be left to be “said in 
evidence to the jury.” We say nowadays that “facts’’ are to be 
pleaded, and not the evidence of facts. That was early said, but it 
was very far indeed from being rigidly enforced. Often we find the 
courts allowing one to set forth his case fully, “for fear of the lay- 
men,” z. é., in order that the jury might not pass upon questions of 
law, and might not go wrong through any misapprehension of the 





1 And so, in Y. B, 30 Edw. I. 132, Brumpton, J., after reciting the process: “Good 
people the points of the assise areagreed on. You have only to say,” etc, 
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facts. Much “evidence” was thus entered on the records; once 
there, it got recited to the jury when they were sent out, and was 
clearly brought to the notice of all who had occasion to address 
the jury, as well the counsel as the court. Sometimes, also, this 
served the purpose of preserving a memorial, in case of further 
litigation, of exactly what was involved in any given case. Of the 
last we see an instance in 1306 (Y. B. 34 Edw. I. 118-120), where 
a defendant found put forward against him a deed of release by 
his father of certain rent now claimed. He met this by a long 
statement, setting forth that his grandfather had a rent of double 
this amount; that it descended in halves to two sons; that his 
father, one of these, had released his rent, but subsequently his 
uncle’s share had descended to him. He went on to admit the 
release, but prayed that this statement “might be entered on the 
roll so that we be not foreclosed on another occasion from demand- 
ing the same services. And it was granted by the court.” 

In 1305 (Y. B. 33 Edw. I. 100--107), the plaintiff demands tene- 
ments of the defendant, tracing title by descent from his great- 
grandfather. The defendant answers that the land is part of a 
manor of which plaintiff's grandmother was seised, and that she 
gave this land in tail to the defendant’s father, from whom the de. 
fendant takes his inheritance. The plaintiff replied that his great- 
grandfather had separated from the manor the land now demanded, 
and given it in frank marriage to R. M., who was seised of this land 
until after the deed of the grandmother was given, and so she was 
not seised when she gave her deed. The defendant insisted that his 
assertion of the grandmother’s seisin should be traversed as simply 
as he had alleged it; without limiting it to time. And Bereford, J., 
said to the plaintiff, “It is fit that you traverse him; and what 
you give in answer shall be in evidence that she was not seised 
because R. M. was seised ; and it shall be entered and the inquest 
shall be charged thereon.” 

In 1302 (Y. B. 30 Edw. I. 228), ina similar dispute, Brump- 
ton, J., said to the defendants, charged as owners in common with 
others, and setting up that the others, a husband and wife, held as 
the wife’s dower: “ Nothing shall be entered on the roll but this, 
viz: that you do not hold in common. But state this by way of 
information and evidence to the inquest.” The Year Books of 
Henry VI., a century and a half later, are full of discussions over 
this matter. The judges used a large discretion as to entering 
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on the record evidence, z.¢., explanatory and probative allega- 
tions, and they give as a reason for entering it, the danger that 
the jury will go wrong, from not apprehending the facts and 
from not separating facts from law. Once entered on the record, 
there could be no doubt of its being brought to the jury’s knowl- 
edge; and in case of an attaint, it fixed them with notice of it. 
Observe how this is spoken of. In 1430 (Y. B. 9 H. VI. 63, 16), 
where, in an action of trespass, the defendant sought to plead 
specially, it was refused. ‘We pray,” says counsel, “that all 
may be entered for evidence. Martin [J.], You have alleged 
only what you can give in evidence. Paston [J.], If this matter 
be not entered, the party is in danger of great mischief, for 
where one pleads merely not guilty, the jury has no regard to 
the place where the trespass is done; that is the common way 
of jurors. Martin [J.], We cannot adjudge the law according 
to the understanding of jurors. If they find him guilty of tres- 
pass in another county, clearly the attaint lies for the defend- 
ant.” Only a little later (Y. B. 11 H. VI. 1, 2), in an action of 
waste, the defendant objected to the particularity of the declara- 
tion: “It has not until lately been the practice to count so, but 
generally. . . . Martin [J.]. It is a good practice, for if he 
counts generally and the other pleads xu/ wast fazt, the laymen 
perhaps will find no waste.” In 1436 (Y. B. 14 H. VI. 23, 67), 
in trespass, the defendant urged these same reasons for entering 
his special plea: Juyn (J.), “I will not say that we cannot enter 
all this matter,! but if we should it would bring great comberance 
to the court. If we do it in this case we must in all others; and 
if we should enter such things we shall not have clerks enough in 
this place.” Only the general issue was entered. In the Year 
Book 19 H. VI. 21, 42, a valuable little note, or small 
treatise, on “Color” is preserved, in which the need of entering 
special matter is pointed out in order to prevent the laymen 
from passing on questions of law. This sort of discussion is 
constantly going on. . 

We are not, then, to suppose because witnesses were not in 
general called to testify to a jury, that therefore the jury did not 
receive any evidence. The original simple conception of them as 
a body of witnesses, who “tried” the case by their answer was, 





1 For the court’s discretion as to this, see Brooke, Ab., Gen, Issue, 15. 








 ~et 


\ 


316 HARVARD LAW REVIEW. 


as we see, always qualified and always undergoing more qualifica- 
tion. Great pains, to be sure, was taken in early times to require 
publicity as regards matters which might be the basis of legal 
right, and to fix rights by making them dependent on easily known 
facts ; the endowing at the church door, the requirement, in case 
of curtesy, of hearing the child cry within the four walls, the sale 
before witnesses, and all the law about hue and cry, are instances. 
It will be remembered, then, that a jury from any neighborhood 
was a body of persons far more likely to be informed than such a 
body would probably be to-day.! See, for instance, what was ex- 
pected of a defendant in 1306 (Y. B. 34 Edw. I. 122), who turned 
up at court a day late, and offered the excuse that he was hin- 
dered by a flood. He was first questioned as to where and 
when. He couldn’t have got here any way, says the demandant’s 
attorney. The tenant: “I travelled night and day. Mallore, J.: 
What did you do when you came to the water and could not pass? 
Did you raise the hue and cry and menée?* For otherwise the 
country would have no knowledge of your hindrance. The ten- 
ant: No, sir, for I did not know so much law; but I cried 
out and halloed ” (Szve, nay, ge jeo ne savoye mie tant de ley, mes 
jeo criay e brayay). 

({) The arrangements of the courts allowed of giving further 
information. As I have said, the explanatory, oral statements 
of the party or his counsel always contained the element 
of adding to what the jury already knew. As time went 
on this increased. We are to remember that the conception was 
that the jury in general knew the facts, and that they were able 
to judge of the truth of these conflicting statements. In 1302 
(Y. B. 30 Edw. I. 122-4), the jury gave their verdict; then 
Brumpton, J., says: “Tell us the damages. The assise: Ten 
shillings. Poleyn [counsel, breaking in] ¢ There was a chest worth 
two marks, and other goods,” etc. The judge warns the jury to 
be careful, for an attaint lies (since 1275) for damages, as well as 
the matter in chief. But the jury repeat their finding. We see 
this process well in a full and valuable case of 1465, a trial at 





1 Palg. Com, i. 247-8. 

2 And so Britton, f. 20, in speaking of the hue-and-cry: oveke la menee des corns a 
de bouches. Nichols translates: “ with the company of horns and voices,” 

8 Jsti [the jury] omnia sciunt que testes deponere noruni, Fortescue, De Laud. c. 26 
(about 1470). 
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bar,! in an assise of novel disseisin. This case shows us wit- 
nesses testifying openly to the jury; that practice had come in 
now. And it also shows us the counsel putting in evidence freely 
by mere allegations to the jury. Littleton, Fairfax, and others, 
serjeants, make a long narrative for the plaintiff. Yong does 
the same for the defendant. Sometimes a witness is called, and 
examined by the court. Sometimes he is only referred to as being 
present and ready to testify. Sometimes a document is put in. 
But mainly the statements of counsel are put forward as being in 
themselves evidence. It is interesting to notice that the judges 
suggested to the defendant’s counsel discharging the inquest and 
demurring upon the evidence, then, probably, a pretty new 
thing in pleading ; the plaintiff's counsel were ready for this, but 
the others declined; and the defendants afterwards lost by the 
jury’s verdict. If they had demurred to the evidence they would 
have demurred to the allegations. A century later, in 1571,? in a 
famous demurrer upon evidence in an assise of novel disseisin, 
there is a long set of recitals of what William Bendloe, the 
plaintiff's serjeant, “said in evidence,” and “ gave in evidence,” 
and “showed in evidence;” and then the defendants say that 
“the evidence and allegations aforesaid are insufficient in law,” 
etc. And so, two centuries later, in Cocksedge v. Fanshawe.’ In 
the great case of Gibson v. Hunter, in 1793, in which the de- 
murrer upon evidence, as a workable part of legal machinery in 
England, came to an end, after its life of about three centuries and 
a half, we find a note by the reporter seeking to reconcile this. 
case with Cocksedge v. Fanshawe; the record in that case, it is. 
said, “‘is agreeable to the ancient mode adopted in demurrers to 
evidence, in which it was usual to enter both the allegations of 
counsel in favor of the party offering the evidence and the evi- 
dence itself on the record, and to demur as well to the allegations. 
as the evidence.” This note is only wrong in its intimation that 
the allegations in former times were in any way a thing different 
from the “evidence.” They appear to have been a leading and 
well recognized kind of evidence. 





1 Babington v. Venor, Long Quint (5 Edw. IV.) 58. 

2 Newis v. Lark, Plow. 403, 407. This form, with others, is given in Rastell’s Entries, 
318-319 a. . 

8 Doug. 119 (1779). 

4 2H. Bl, 187, 209-11. 
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(7) But not yet have I spoken of the method of informing the 
jury by witnesses testifying publicly in court. Always, as we 
see, there had been, in some cases, a mingling of the jury with 
witnesses in their private deliberations. Why did they not have 
more help of this sort? It is evident that sending out witnesses 
with the jury to testify to them, if they were such as either party 
should choose to call, might readily be abused ; it would lend itself 
easily to irregular and corrupting influences. If such witnesses 
were to be used at all, one would guess that their communica- 
tions would come in like those made by the respective parties 
or counsel in their addresses to the jury; they would have the 
character of statements confirmatory of these and supplement- 
ary, and like them would be publicly made in court. And that 
seems to have been the course of the development. I know of 
no reason to suppose that a party’s casual witnesses! were 
originally sent out with the jury. There was legal process for the 
document-witness and others of the preconstituted class, but none 
for the other. How and when did this great change come about ? 
No one as yet can tell with exactness. Let me mention a few 
things that may help in tracing the matter. 

In 1354 we find among the Parliament Rolls a striking 
petition, of which an explanation may perhaps be found in 
a case of the year 1353 (Lib. Ass. 134, 12). Several persons, 
including one of the justices, had been accused of conspiracy 
in indicting J. as a felon, who was acquitted. H. answered 
that he was a justice at the sessions, and bound to inform the 
jury for the king to the best of his ability. Four others said 
that they were indictors. Another one said that when the in- 
dicting jurors made their oath (quand les jurors sur l endite- 
ment fir. serment) he was sworn to inform them. This one 
was driven to plead not guilty; and all the others did the same, 
The king’s counsel only wished a verdict as to two, and these 
(both of the last class) were found guilty. The justice seems to 
have pleaded xolo contendere, and the indictors were held excused. 
It may well have been this and like cases that led to a petition? 
to the king and council, in 1354, reciting the false and malicious 
charging of people with conspiracy and maintenance, and irregular 





1 To use Bentham’s‘convenient phrase for the ordinary witness as distinguished from 
the “ preappointed ” one. 
2 Parl. Rolls, ii. 259, col. 2. 
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practices in procuring juries, both of accusation and trial, and 
praying for the correction of these evils, — “that hereafter when 
any people are at issue and the inquest is charged and sworn, 
all evidence which is to be said (totes evidences que sont a dire) 
be openly said at the bar, so that after the inquest departs with 
its charge, no justice or other person have conference (parlance) 
with them to move or procure the said inquest, but that they say 
the fact upon their own peril and oath.” This petition was 
granted. It seems to promisea public offering at the bar of what- 
ever evidence was to be given. But, observe, it does not inform 
us that, in fact, any other evidence was as yet given except such 
as we have heretofore considered. 

But further consideration of this matter, and much else, must 
be crowded into a final article in the next number of the REVIEw. 

James B. Thayer. 


CAMBRIDGE, 
[ 70 be concluded. | 
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THE SUGAR BOUNTIES. 





T is difficult to avoid the conclusion that, whatever be the deci- 
sion of the Supreme Court in the recent cases on the “McKinley 

Bill,” it will have as far-reaching an influence as any since Dred 
Scott’s. The cases! are ordinary importers’ appeals from duties 
illegally assessed. One is a sample of both. Take No. 1050. 
The plaintiffs, Sternbach & Co., on October 7, 1890, entered at 
the port of New York certain colored cotton goods of a num- 
ber of threads to the inch and a valuation such that under the 
Act of March 3, 1883 (22 Stats. at Large, 488), they would 
have been dutiable at 40 per cent. ad valorem. Under the Act 
of October 1, 1890 (26 Stats. at Large, 567, 591), the duty of 45 
per cent. was assessed and paid on these goods. The grounds of 
appeal all involve the same point — that the Statute of 1883 is still 
in full force and not repealed by the subsequent Act of 1890, for 
the short reason that the latter is void. 

The reasons alleged in the various stages of the appeal are 
three. (1.) The Act signed by the President as the Act of 
October 1, 1890, was not the Act which passed the two Houses of 
Congress, and therefore was not enacted in conformity with the 
provision of the Constitution (Const. U. S., art. 1, sec. 7, cl. 3). 
(2.) The Act in its so-called “Reciprocity Clause” purports to 
authorize the President to reimpose taxes upon certain articles 
under circumstances amounting to a delegation of legislative func- 
tions to the executive. (3.) It provides for the payment from the 
Treasury of bounties to the producers of domestic sugar.? 

Each of these three grounds of objection opens up an invit- 
ing field for investigation, Of the three, the last seems of 
greatest importance, in that it indicates a marked and persistent 





1No, 1049, Robert M, Boyd e ads. v. United States; No. 1050, Charles Sternbach e 
als, v. United States; represented respectively by Currie, Smith & Mackie and Messrs. 
Stanley, Clarke & Smith, both of New York, 

*A fourth case, No, 1061, U. S, v. Ballin, Joseph & Co., also represented by Messrs. 
Stanley, Clarke & Smith, is based largely upon the alleged legal inability of Speaker 
Reed to count a quorum among members of the House of Representatives who declined 
to respond to the roll-call, during the passage of that section of the McKinley Bill involved 
in the appeals, 
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tendency in recent legislation. The decision of its legality will 
naturally check or vastly increase its force and velocity. 

Apparently the first two grounds of the importers’ protest, 
however well founded in fact or law, are, to a certain extent, of a 
transient or accidental nature. Not so the question of the con- 
stitutionality of sugar bounties, first provided for in this bill. The 
sections of the Act of October, 1, 1890, relating to this subject 
read substantially as follows : 


That on and after July first, eighteen hundred and ninety-one, and until 
July first, nineteen hundred and five, there shall be paid, from any 
moneys in the Treasury not otherwise appropriated, under the pro- 
visions of section three thousand six hundred and eighty-nine of the 
Revised Statutes, to the producer of sugar testing nut less than ninety 
degrees by the polariscope, from beets, sorghum, or sugar-cane grown 
within the United States, or from maple sap produced within the 
United States, a bounty of two cents per pound; and upon such sugar 
testing less than ninety degrees by the polariscope, and not less than 
eighty degrees, a bounty of one and three-fourths cents per pound, 
under such rules and regulations as the Commissioner of Internal Rev- 
enue, with the approval of the Secretary of the Treasury, shall 
prescribe.’ And for the payment of these bounries the Secretary of the 
Treasury is authorized to draw warrants on the Treasurer of the 
United States for such sums as shall be necessary, which sums shall be 
certified to him by the Commissioner of Internal Revenue, by whom 
the bounties shall be disbursed, and no bounty shall be allowed or paid 
to any person licensed as aforesaid in any one year upon any quantity 
of sugar less than five hundred pounds.’ 


Certain things may be noted on the surface of these sections. 

First. The subject-matter is ¢axation. 

As the able government brief (by Attorney-General W. H. H. 
Miller and Solicitor-General William H. Taft) puts it (p. 65): 


It may be conceded that the bounty must be paid out of the Treas- 
ury of the United States from funds raised by taxation and therefore 
that, unless Congress has power to levy a tax for the purpose of paying 
the bounty, an appropriation for a bounty is beyond its power. 


Second. Individuals are the sole direct recipients of the tax- 
ation. The money goes from the taxpayer, through the Treas- 
ury, directly to the sugar-raiser, to increase his profits. 

The government’s attorneys say: 


The sugar-bounty clause was for the purpose of encouraging the 
production of raw sugar in this country (p. 59). It will be noted also 


1 Schedule E, 231. 2 Schedule E, 235. 
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that the sugar bounty is not payable to any particular individuals, but 
that to any one who may care to invest the time and capital in the 
growing and manufacture of raw sugar the offer of the government is 
open. . . . As will be seen from the records of the Internal Revenue 
Bureau, the number of applicants for bounty under this law is about five 
thousand, and they are distributed over twenty-four States (p. 72). 


It may be assumed that (apart from its previous revenue con- 
ditions as a “ protected”’ article) the industry of raising raw sugar 
differs in no essential particular from any of the other innumer- 
able industries in the country. The question fairly raised on this 
branch of these cases therefore is this: Has Congress the consti- 
tutional power to tax the people of the United States for the pur- 
pose of raising money with the direct object of giving it away to 
persons engaged in a particular industry, in order to encourage 
them to continue or expand it? 

Let us take this as a subject for brief examination. 

In looking over the field, the inquiry seems naturally to divide 
itself into three questions : 

I. For what purposes is taxation legal ? 
II. How have these purposes been defined ? 

III. Does the Federal Constitution confer on Congress addi- 
tional powers? 


I, 
PURPOSES OF TAXATION. 


They are easily stated. Taxation can only be for a “public 
purpose.” Judge Cooley (Law of Taxation, p. 55) lays it down 
that 


It is the first requisite of lawful taxation that the purpose for which 
it is laid shall bea public purpose. 


Again (/did., p. 103): 


It is implied in all definitions of taxation that taxes can be levied for 
public purposes only. Differences of opinion frequently arise concern- 
ing the power to impose taxation in particular cases, but all writers 
who treat the subject theoretically and all jurists agree in the funda- 
mental requirement that the purpose shall be public, and they differ, 
when they differ at all, upon the question whether the particular pur- 
pose proposed is within the requirement. 


There is, of course, abundant authority for this elementary 
proposition. 
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In an early Pennsylvania case? it is said that 


The common mind everywhere has taken in the understanding that 
taxes are a public imposition, levied by authority of the government, 
for the purpose of carrying on the government in all its machinery and 
operations ; that they are imposed for a public purpose. 

We have established, we think beyond cavil that there can be no 
lawful tax which is not laid for a public purpose. (Loan Association 
v. Topeka, 20 Wall., at p. 664.) 

Taxation, by the very meaning of the term, implies the raising of 
money for public uses, and excludes the raising if for private objects 
and purposes. (Allen v. Inhabitants of Jay, 60 Maine, 124, 127.) 

A tax is an impost levied by authority of government upon its citi- 
z:ns or subjects for the support of the State. (Camden v. Allen, 
2 Dutch. 398.) 

No authority nor, as I believe, even dictum can be found which 
asserts that there can be any legitimate taxation where the money to be 
raised does not go into the public treasury, or is not destined for the use 
of the government or some of the public governmental divisions of the 
State. (Hanson v. Vernon, 27 Iowa, 28, 47.) 

Taxation is a mode of raising revenue for public purposes. When it 
is prostituted to objects in no way connected with the public interests 
or welfare, it ceases to be taxation and becomes plunder.  Trans- 
ferring money from the owners of it into the possession of those who 
have no title to it, though it be done under the name and form of a tax, 
is unconstitutional for all the reasons which forbid the legislature to 
usurp any other power not granted to them. (Sharpless v. Mayor, 21 
Pa. St. 147, 169.)? 


It may be remarked, parenthetically, that the importance of some 
such limitation upon the government’s right to tax as.that the 
purpose of taxation should be public cannot be overestimated. 
The whole fabric of society, as at present constituted, rests upon 
the private ownership of property. In other words, it is funda- 
mental that what a man earns or lawfully acquires is his property, 
and that among the objects of the law is that of protecting him 
in this ownership. In society organized upon socialistic or 
nationalistic principles, all property is at the disposal of the 
government. There is no private property. So long, however, 
as our present society continues to exist, at its basis lies the insti- 
tution of private ownership. Government has, for certain pur- 
poses and by certain methods, including that of taxation, the right 
to take from the citizen, against his will, a portion of his property, 
If this right were unlimited, the citizen would hold property not 





1 Northern Liberties v. St. John’s Church. 13 Pa. St. 104, per Coulter, J. 
2 Norris v. Waco, 57 Tex. 635, 640; In matter of Market Street, 49 Cal. 546; Hooper 
v, Emery, 14 Me. 375, accord, 
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under the protection of the government, but at its mercy. A 
society so constituted would differ in no essential particular 
either from socialism or despotism. Indeed, as has been said by 
Mr. Justice Miller (Loan Association v. Topeka, 20 Wall., at 
p. 662): 


It must be conceded that there are such rights in every free 
government, beyond the control of the State. A government which 
recognized no such rights, which held the lives, the liberty, and the 
property of its citizens subject at all times to the absolute disposition 
and unlimited control of even the most democratic repository of power, 
is after all but a despotism. It is true it is a despotism of the many, 
of the majority, if you choose to call it so, but it is none the less y 
despotism. It may well be doubted if a man is to Hold all that he 
is accustomed to call his own, all in which he has placed his happiness, 
and the security of which is essential to that happiness, under the 
unlimited dominion of others, whether it is not wiser that this power 
should be exercised by one man than by many.’ 


IT, 


“PUBLIC PURPOSE.” 


In general, there is little difficulty in deciding what purposes 
are public. In town or city affairs, “roads are made and kept 
in repair, school-houses are built and salaries paid to teachers, 
there are constables to take criminals to jail, there are engines for 
putting out fires, their are public libraries, town cemeteries, and 
poor-houses.” In State affairs, courts are to be maintained, laws 
enacted and enforced, judges and State officials paid, jails and 
prisons maintained, etc. These are public purposes for the 
obvious reason that the public receives the direct and immediate 
benefit. 

This is the first class of cases. All taxation, however, is not 
so free from the alloy of private interest. The lay-out of a 
thoroughfare, for examp!e, may be most directly beneficial to cer- 
tain individuals. Their lands are made accessible, or possibly for 
the first time brought into market. Cases are readily suppos- 
able where the advantage to individuals must greatly exceed the 
advantage accruing to the general public. But still the taxation 
is for a public object. The direct purpose of the expenditure is 
public —the lay-out of a highway. The general public enjoy 
legal rights in and advantages from the new street. The mere fact 





1 See, also, Sharswood, Legal Ethics, xix—xxii. 
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that incidentally certain particular members of the public receive 
therefrom private advantages not shared by their fellows cannot 
affect the propriety of the expenditure. Given a public object for 
which to tax, the extent and circumstances of any particular ex- 
penditure are matters of legislative discretion, and if exercised 
to the undue benefit of private persons the remedy is political. 

An easy illustration of this second class of cases is the grant 
of state or municipal aid to the construction of railroads. The 
entire contention has been as to whether the purpose was public. 
It has been urged, by those who took the affirmative of the 
proposition, that railroads are analogous to highways. It has 
been pointed out that the construction of a railroad is a suffi- 
ciently public purpose to enjoy the benefit of the State’s power 
of eminent domain; that the obligation of a railroad is that of a 
common carrier, and so subject to rights on the part of the gen- 
eral public; that the tolls are subject to legislative control, and 
that railroads furnish means of communication essential to the 
public interest. It has been contended, and the contention has 
been largely accepted as correct,? that therefore, although, as the 
objectors allege, the direct recipient is an individual or corpora- 
tion, and the public money therefore goes in the first instance to 
swell private profits, that still the essential object is, after all, a 
public one. It will be noted, however, that in the leading case of 
Rogers v. Burlington (2 Wall. 654) a strong minority (consisting 
of the Chief Justice and Field, Grier, and Miller, JJ.) dissented, 
and further that such a power of taxation has been steadily re- 
sisted in many well-considered cases.® 

In Loan Association v. Topeka (20 Wall., at p. 662) it is said 
that “Of the disastrous consequences which have followed its 
recognition by the courts, and which were predicted when it was 
first established, there can be no doubt.” 

It is also notorious that many States have been forced to pro- 
hibit or restrict such loans in their subsequent constitutions. 

It is generally thought, moreover, that in this class of cases the 





1 Lowell v, Boston, 111 Mass. 454; People v. Salem, 20 Mich, 452. 

2 Rogers v, Burlington, 3 Wall. 654; Queensbury v. Culver, 19 Wall. 83; Taylor v, 
Ypsilanti, 105 U. S. 60; Sharpless v. Mayor, 21 Pa. St. 147; Olcott v. Supervisors, 16 
Wall. 678; R.R, Co. v. Davidson, 1 Sneed, 637; Opinion of Justices, 58 Me. 590, 604, 

8 Hanson v. Vernon, 27 Iowa, 28; Whiting v. R.R., 25 Wise, 166; People v. Salem, 
20 Mich. 452; People v. Treasurer, 23 Mich. 499; see, also, Jenkins v. Andover, 103 
Mass. 94; Talbot v. Hudson, 16 Gray, 417. 
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legislature has been permitted to go to the extreme limit of the 
law, and all these decisions have clearly recognized the principle 
that taxation can only be for a public purpose. 

The difficult case is neither that of a public expenditure for 
the equal general benefit, nor of a public expenditure with inci- 
dental private advantage, but that of an expenditure for the direct 
benefit of individuals with an incidental public gain. In other 
words, it is not the case of the highway for the general good, nor 
of one owned and enjoyed by the public while incidentally afford- 
ing exceptional private benefit. It is, as it were, building private 
avenues at public expense, from which individuals directly bene- 
fited exclude the public, in order that the public may derive inci- 
dental advantage from the increased prosperity of the individuals 
benefited, through their enhanced ability to pay wages or taxes 
upon increased valuations.! Cases, indeed, may be supposed in 
which this incidental public gain is actual, and productive of im- 
mense general advantage ; an advantage sufficiently great to make 
the original investment of public money profitable, in the business 
sense. Apparently, it is this class of cases which we are consider- 
ing in these sugar bounties. Is such an expenditure for a “ public 
purpose” ? 

This question the uniform current of authority in State and 
Federal courts has answered in the negative. As relates to State 
governments, tax appropriations for the direct benefit of indi- 
viduals to reach an incidental public advantage are beyond the 
legislative power. Whether the same rule applies to Congress 
will be considered later. But in State affairs, wherever the inces- 
sant activity of those who ask direct private gain under promise 
of indirect public advantage is incorporated into legislation, such 
legislation is void. Under any of its Protean forms, however dis- 
guised, if it can be detected that an application has been made 
of public moneys for the primary benefit of individuals, courts 
have shown themselves astute in following and defeating the 
substance of the arrangement. 

The language of these cases is free from ambiguity. They are 
familiar, but worthy of review. In citing them we avail ourselves of 
the careful summaries contained in the briefs of the importers’ 
counsel. In Massachusetts a well-considered opinion is that given 
in the leading case of Lowell v. Boston (111 Mass. 454). 





1 See Morse v. Stocker, 1 All. 150. 
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By Statute 1872, chap. 364, the city of Boston was authorized, 
at a session of the legislature called largely for that purpose, to 
issue bonds to the amount of. $20,000,000, the proceeds to be 
loaned to persons whose property had been destroyed by the great 
Boston fire, under conditions carefully conceived for the security 
of the loan. 

The situation is graphically described in the argument of the 
eminent counsel for the city (Hon. B. R. Curtis and J. G. Abbott, 
Esgs.): 


The main questions in the case are these: Can there be such a de- 
struction of property by fire in the capital city of the State, the main seat 
and centre of its wealth, industry, commerce and business, the pros- 
perity and advance of which are so intimately connected with its own, 
that the one cannot be touched without seriously affecting the other, as to 
justify the State in lending money to those whose property has been de- 
stroyed, upon ample security, to enable them to restore the city to its 
former condition? Can there be so general a calamity and destruction 
by fire, in a city owning more than a third of the taxable property of 
the State, and paying more than a third of the taxes for public pur- 
poses, as would justify the State, upon prudential considerations, in 
lending a helping hand for the purpose of preserving her own resources 
and the mainsprings of her own prosperity? Can there be a destruc- 
tion of property in such a city, by fire, so serious and calamitous as to 
interfere with the business of the people, the interests of labor, and 
the finances of the whole community, to such a degree as to justify the 
legislature in bringing to the aid of the sufferers a loan from the State, 
to avert some, at least, of the great public loss and suffering that would 
be occasioned by such a calamity? 


The Act, nevertheless, was held unconstitutional. The court 
hold: 


The power to levy taxes is founded on the right, duty and responsi- 
bility to maintain and administer all the governmental functions of the 
State, and to provide for the public welfare. To justify any exercise of 
the power requires that the expenditure which it is intended to meet 
shall be for some public service, or some object which concerns the 
public welfare. The promotion of the interest of individuals, either in 
respect of property or business, although it may result incidentally in 
the advancement of the public welfare, is, in its essential character, a 
private and not a public object. However certain and great the resulting 
good to the general public, it does not, by reason of its comparative im- 
portance, cease to be incidental. The incidental advantage to the public, 
or to the State, which results from the promotion of private interests, and 
the prosperity of private enterprises or business, does not justify their 
aid by the use of public money raised by taxation, or for which taxation 
may become necessary. It is the essential character of the direct object 
of the expenditure which must determine its validity, as justifying a tax, 
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and not the magnitude of the interests to be affected, nor the degree to 
which the general advantage of the community, and thus the public 
welfare, may be ultimately benefited by their promotion. 

The principle of this distinction is fundamental. It underlies all 
government that is based upon reason rather than upon force. . . . 
An appropriation of money raised by taxation, or of property taken 
by right of eminent domain, by way of gift to an individual for his 
own private uses exclusively, would clearly be an excess of legislative 
power. The distinction between this and its appropriation for the con- 
struction of a highway, is marked and obvious. It is independent of all 
considerations of resulting advantage. The individual, by reason of his 
capacity, enterprise or situation, might be enabled to employ the money 
or property thus conferred upon him in such a manner as to furnish 
employment to great numbers of the community, to give a needed im- 
pulse to business of various kinds, and thus promote the general pros- 
perity and welfare. In this view it might be shown to be for the public 
good to take from the unenterprising and thriftless their unemployed 
capital and entrust it to others who will use it to better advantage for the 
interests of the community. But it needs no argument to show that such 
an arbitrary exercise of power would be a violation of the constitutional 
rights of those from whom the money or property was taken, and an un- 
justifiable usurpation.! 


Substantially the same state of facts arose after the Charleston 
(S. C.) fire, and a similar statute was declared unconstitutional. 
(Feldman ef a/v, City Council, 23 S. C. 57.) 

In Maine, the same proposition has been laid down. The 
Supreme Court of that State were asked by the House of Repre- 
sentatives for their opinion on this question : 


Has the legislature authority under the constitution to pass laws 
enabling towns, by gifts of money or loans of bonds, to assist indi- 
viduals or corporations to establish or carry on manufacturing of vari- 
ous kinds within or without the limits of said towns? And if towns 
thus authorized may assist private parties, may they go further and 
establish manufactories entirely on their own account, and run them by 
the ordinary town officers or otherwise? 


In answering in the negative, the court (Opinion of Justices, 
58 Me. 590) use the following language : 


Individuals and corporations embark in manufactures for the pur- 
pose of personal and corporate gain. ‘Their purposes and objects are 
precisely the same as those of the farmer, the mechanic, or the day 
laborer. They engage in the selected branch of manufactures for the 
purpose and with the hope and expectation, not of loss, but of profit. 
The general benefit to the community resulting from every description 
of well-directed labor is of the same character, whatever may be the 





1 Atty. Gen. v. Boston, 123 Mass. 460, 470; Agawam v. » apm, 130 Mass. 528; 
Opinion of Justices, 150 Mass. 592, accord, 
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branch of industry upon which it is expended. All useful labor- 
ers, no matter what the field of labor, serve the State by increasing the 
aggregate of its products— its wealth. There is nothing of a public 
nature any more entitling the manufacturer to public gifts than the 
sailor, the mechanic, the lumberman, or the farmer. 

The State cannot rightfully discriminate among occupations, for a 
discrimination in favor of one branch of industry is a discrimination ad- 
verse to all other branches. The State is equally to protect all, giving 
no undue advantages or special or exclusive preferences to any. (p. 593.) 

Can a tax be constitutionally imposed by municipal corporations to 
load the tables of the few with bounty that the many may partake of 
the crumbs that fall therefrom? (p. 603.) 


In Allen v. Jay (60 Me. 124), the facts were that the town of 
Jay had in its town meeting voted to loan $10,000 to a firm of 
manufacturers, on condition that they would move their works to 
Jay and establish and maintain them there for ten years, the town 
to be repaid and the loan to be amply secured by a mortgage on 
the mill property. This vote was ratified by an Act of the legis- 
lature (1871, chap. 716). In declaring the Act void, the court 
(per Appleton, C. J.) state the proposition thus: 


Ultimately, it will be found that the question resolves itself into an 
inquiry whether the legislature can constitutionally authorize the ma- 
jority of a town to loan their own and the money of a minority raised by 
taxation and against the will of such minority, as such majority may deter- 
mine. ... (p. 127.) While the State is bound to protect all, it ceases 
to give that just protection when it affords undue advantages, or gives 
special and exclusive preferences to particular individuals and particular 
and special industries at the cost and charge of the rest of the commu- 
nity. . . . (p. 130.) The alleged justification for raising money 
to be loaned to private individuals for their own profit arises from the 
supposed public benefit to be made of the money so loaned. But the 
moment the loan is effected, the bonds and money raised from their sale 
become the bonds and money of the person borrowing, and subject to his: 
control. . . (p. 131-) Whether the estates of citizens are to be 
placed in the public treasury for the purpose of dividing them, or of 
loaning them to those who have not accumulated them, matters not. 
In either case, the owner is despoiled of his estate, and his savings are 
confiscated. If the loan be made to one or more for a particular object, 
it is favoritism. It is a discrimination in favor of the particular in- 
dividual, and a particular industry, thereby aided, and is one adverse to 
and against all individuals, all industries, not thus aided. If it is to be 
loaned at all, then it is practically a division of property under the name 
of a loan. It is communism incipient, if not perfected. 

(p. 132.) 

The acquisition, possession, and protection of property are among 
the chief ends of government. To take directly or indirectly the prop- 
erty of individuals to loan to others for purposes of private gain and 
speculation against the consent of those whose money is thus loaned, 
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would be to withdraw it from the protection of the Constitution and sub- 
mit it to the will of an irresponsible majority. It would be robbery and 
spoliation of those whose estates, in whole or in part, are thus confis- 
cated. No surer or more effective method could be devised to deter 
from accumulation—to diminish capital, to render property insecure, 
and thus to paralyze industry. (p. 142.) 


The same rule obtains in New York. In Weismer v. Douglas 
(64 N. Y. 91), for example, the court held void an Act of the 
legislature authorizing the village of Douglas to take stock ina 
manufacturing corporation, and to issue bonds to raise the money 
to pay for such subscription, and to levy and collect taxes for the 
payment of the principal and interest on said bonds. To the 
contention that this was a public purpose, in that the growth of 
the community would be advanced by manufacturing prosperity, 
the court (Folger, J.) say: 


It may also be conceded that that is a public purpose, from the 
attainment of which will flow some benefit or convenience to the public, 
whether of the whole commonwealth or of a circumscribed community. 
In this latter case, however, the benefit or convenience must be direct 
and immediate from the purpose, and not collateral, remote or conse- 
quential. It must be a benefit or convenience which each citizen of 
the community affected may lay his own hand to in his own right.! 


In the case of Sweet v. Hulbert (51 Barb. 316), Judge James, 
in speaking of such an attempt, holds as follows : 


If this can be done, it is legal robbery; less respectable than high- 
way robbery, in this, that the perpetrator of the latter assumes the 
danger and infamy of the act, while this act has the shield of legislative 
irresponsibility. 


In Michigan, similar results are arrived at. An incidental -treat- 
ment of the “ bounty” question by Judge Cooley ( People v. Salem, 
20 Mich. 452) is interesting in this connection (p. 486): 


In the course of the argument of this case allusion was made to the 
power of the State to pay bounties. But it is not in the power of the 
State, in my opinion, under the name of a bounty or under any other 
cover or subterfuge, to furnish the capital to set private parties up in any 
kind of business, or to subsidize their business after they have entered 
upon it. A bounty law of which this is the real nature is void, what- 
ever may be the pretence on which it may be enacted. The right to 
hold out pecuniary inducements to the faithful performance of public 
duty in dangerous or responsible positions, stands upon a different foot- 
ing altogether; nor have I any occasion to question the right to pay 





1 Matter of application, 96 N. Y. 42; Sweet v. Hulbert, 51 Barb. 316, accord, 
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rewards for the destruction of wild beasts and other public pests; a pro- 
vision of this character being a mere police regulation. But the dis- 
crimination by the State between different classes of occupations, and 
the favoring of one at the expense of the rest, whether that one be farm- 
ing or banking, merchandising or milling, printing or railroading, is 
not legitimate legislation, and is an invasion of that equality of right 
and privilege which is a maxim in State government. When the 
door is once opened to it, there is no line at which we can stop and say 
with confidence that thus far we may go with safety and propriety, 
and no further. Every honest employment is honorable; it is benefi- 
cial to the public; it deserves encouragement. The more successful we 
can make it, the more does it generally subserve the public good. But 
it is not the business of the State to make discriminations in favor of 
one class against another, or in favor of one employment against 
another. The State can have no favorites. Its business is to protect 
the industry of all, and to give all the benefit of equal laws. It cannot 
compel an unwilling minority to submit to taxation in order that it may 
keep upon its feet any business that cannot stand alone. Moreover, it is 
not a weak interest only that can give plausible reasons for public aid ; 
when the State once enters upon the business of subsidies, we shall not 
fail to discover that the strong and powerful interests are those most 
likely to control legislation, and that the weaker will be taxed to en- 
hance the profits of the stronger. 


The Wisconsin cases adopt the same view. In Attorney- 
General v. Eau Claire (37 Wis. 400), the facts were similar. 
An Act had been passed by the legislature authorizing the 
Common Council of the city of Eau Claire to construct a dam 
across the Chippewa river, and lease the same for private pur- 
poses, and to issue bonds to pay for the same. The Act was held 
unconstitutional. The court say: 


We cannot hesitate in holding, what was not questioned at the bar, 
that, if the statute under consideration grant power to the city to con- 
struct and maintain the dam for the purpose of leasing the water-power 
for manufacturing purposes, it is a power for a private and not a 
public use, and cannot be upheld.’ 


The courts of Kansas are in accord. In State v. Osawkee 
(14 Kan. 418), the court was called to pass upon the validity of 
an Act (Stat. Kan., 1875, ch. 42) authorizing townships to issue 
bonds to provide the destitute citizens of certain townships with 
provisions and with grain for seed and feed. The act was called 
forth by a failure of the crops, partial or total, in many parts of 
the State, and entailing great suffering. The statute was held 
unconstitutional. Mr. Justice Brewer says: 





1 Curtis v. Whipple, 24 Wis. 350; Mather v. Ottawa, 114 Ill. 659; Coates v. Camp- 
bell, 37 Minn. 498, accord. 
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The credit of the township is invoked to procure funds for the 
accommodation of a single class temporarily and through unexpected 
calamity embarrassed in the prosecution of its ordinary business. Can 
this be called a public purpose? Clearly not. It would doubtless 
relieve the temporary wants of that class, would enable it to enter 
upon the business of the year with increased hope and a reasonable 
expectation of ordinary success in that business, and thus indirectly 
result in great benefit to the general public. But a similar result would 
follow the success and prosperity of any other class in business. And if 
the principle be once recognized in its appl.cation to this class, who can 
tell how soon it may be invoked in aid of another? If one hundred 
farmers may receive seventy-five dollars each to assist them in their 
farming, why may not one hundred mechanics with equal propriety re- 
ceive seventy-five dollars each to assist them in their business, or a single 
manufacturer who employs one hundred hands receive seventy-five 
hundred dollars to assist him in his manufacturing? A difference in 
amount makes no difference in the principle. 


The same point was decided the same way in the case of Rail- 
road Co. v. Smith (23 Kan. 745), where the court were called 
to pass upon the validity of a statute (Laws of 1873, ch. 51) 
authorizing Blue Rapids township to take stock in and issue bonds 
to the Irving Manufacturing Company, a corporation then organ- 
ized, whose purpose, as expressed in its charter, was to purchase 
all needed lands, and construct and maintain a dam across the 
Big Blue river, within two miles of Irving, and build and maintain 
mills and their machinery for manufacturing purposes. The Act 
was held unconstitutional. 

The court, through Mr. Justice Brewer, says (page 755) : 


Public aid to private purposes cannot be secured by yoking them to 
a public purpose. And where the public and private purposes are 
attempted to be aided by a single concession, the latter vitiate, rather 
than the former uphold the grant.! 


The decisions of the federal courts on this point are to the same 
effect. In 1873 the question came before Mr. Justice Dillon, in 
the Eighth Circuit, in the case of Commercial Bank v. City of 
Iola (2 Dill. Circ. Ct. Repts. 353). An Act of the legislature of 
Iowa purported to authorize the city of Iola to appropriate 
$50,000 to aid in the erection of buildings at or near the city 
of Iola, to be used for the purpose of manufacturing bridges, 





1 But see Burlington v. Beasley, 94 U. S, 310, where taxation in aid of a public grist- 
mill, the tolls of which the legislature would have a right to regulate, was sustained. 
Possibly in a new country such a mill would be a public necessity analogous to a rail- 
road, and impossible without public aid. 
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plows and stoves, and for that purpose to issue bonds and levy 
taxes to pay the principal and interest of the bonds. The Act 
was adjudged unconstitutional. In the course of a well-considered 
opinion, Judge Dillon says: 


Taxation to aid ordinary manufactories or the establishment of 
private enterprises is a device until recently quite unheard of, and the 
power must be denied to exist unless all limits to the appropriation of 
private property and to the power to tax be disregarded. The question 
under discussion must be determined upon some principle, and I hold it 
to be sound doctrine that the mere incidental benefits to the public or 
the State which result from the pursuit by individuals of ordinary 
branches of business or industry do not constitute a public use in a 
sense which justifies the exercise of either the power of eminent 
domain or of taxation. 

If this salutary principle be abandoned, we unsettle the foundations 
of private property, and unwisely open the door for frauds and abuses 
of the most alarming character. 


Perhaps the most weighty (certainly the most quoted ) opinions 
on this subject have been given in the Supreme Court itself. A 
classic in this branch of the law is the Loan Association v. Topeka 
(20 Wall. 655). In that case the legislature of Kansas had 
passed an Act purporting to “authorize cities and counties to issue 
bonds for the purpose of building bridges, aiding railroads, water- 
power and other works of internal improvement.” Under this Act 
the City of Topeka issued one hundred bonds for $1,000 each, and 
gave them as a donation to a company for the manufacture of iron 
bridges, “to encourage that company in its design of establishing 
a manufactory of iron bridges in that city.” Mr. Justice Miller, 
in delivering the substantially unanimous opinion of the court that 
the Act was void, expressed himself with sufficient clearness to 
justify, it is hoped, the following extract : 


The theory of our governments, State and National, is opposed to 
the deposit of unlimited power anywhere. The executive, the legisla- 
tive, and the judicial branches of the governments are all of limited 
and defined powers. There are limitations on such powers which grow 
out of the essential nature of all free governments; implied reserva- 
tions of individual rights, without which the social compact could not 
exist, and which are respected by all governments entitled to the name. 
Of all the powers conferred upon government, that of taxation is most 
liable to abuse. Given a purpose or object for which taxation may 
lawfully be used, and the extent of its exercise is in its nature unlim- 
ited. It is true that express limitation on the amount of tax to be levied 
on the things to be taxed may be imposed by constitution or statute, 
but in most instances for which taxes are levied, as the support of gov- 
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ernment, the prosecution of war, the national defence, any limita- 
tion is unsafe. The entire resources of the people should in some 
instances be at the disposal of the government. ‘The power to tax is, 
therefore, the strongest, the most pervading, of all the powers of gov- 
ernment, reaching directly or indirectly to all classes of the people. 
This power can as readily be employed against one class of individuals 
and in favor of another, so as to ruin the one class and give unlimited 
wealth and prosperity to the other, if there is no implied limitation of 
the uses for which the power may be exercised. To lay with one hand 
the power of the government on the property of the citizen, and with 
the other to bestow it on favored individuals to aid private enterprises 
and build up private fortunes, is none the less a robbery because it is 
done under the forms of law and is called taxation. This is not legis- 
lation. It is a decree under legislative forms. But in the case before 
us, in which the towns are authorized to contribute aid by way of taxa- 
tion to any class of manufacturers, there is no difficulty in holding that 
this is not such a public purpose as we have been considering. If it be 
said that a benefit results to the local public of a town by establishing 
manufactures, the same may be said of any other business or pursuit 
which employs capital or labor. The merchant, the mechanic, the inn- 
keeper, the banker, the builder, the steamboat-owner, are equally the 
promoters of the public good and equally deserving the aid of the citi- 
zen by forced contributions. No line can be drawn in favor of the 
manufacturer which would not open the coffers of the public treasury 
to the importunities of two-thirds of the business men of the city or 
town. 


The later cases in the United States courts adopt the same 
view of the law. In Parkersburg v. Brown (106 U. S. 487), an 
Act had been passed by the legislature of West Virginia authoriz- 
ing and empowering the authorities of the city of Parkersburg to 
issue bonds for the purpose of lending the same to manufacturers 
carrying on business in or near said city. This court held the Act 
void, saying, per Mr. Justice Blatchford : 


But we are of the opinion that, within the. principles decided by 
this court in the case of Loan Association v. Topeka, 20 Wall. 655, 
the bonds in question here are void. The Act of 1868 authorizes the 
bonds to be issued as the bonds of the city. The principal and interest 
are to be paid by the city. The bonds are to be lent to persons engaged 
in manufacturing. . . . Itis taxation which takes the private property 
of one person for the private use of another person. 


In Cole v. LaGrange, 113 U. S. 1, the case turned on an Act 
passed by the legislature of Missouri authorizing the city of La- 
Grange, whenever two-thirds of the resident taxpayers signified 
their approval thereof at a special election, to levy a tax not ex- 
ceeding two per cent. per annum on the assessed valuation of the 
real and personal property in the city, to pay for a donation or 
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subscription to the stock of a railroad.or manufacturing company. 
The court held the Act void. The opinion, written by Mr. Justice 
Gray, of Massachusetts, uses the following language : 


The general grant of legislative power in the Constitution of the 
State does not enable the legislature, in the extrcise either of the right 
of eminent domain, or of the right of taxation, to take private property, 
without the owner’s consent, for any but a public object. Nor can the 
legislature authorize counties, cities or towns to contract, for private 
objects, debts which must be paid by taxes. It cannot, therefore, 
authorize them to issue bonds to assist merchants or manufacturers, 
whether natural persons or corporations, in their private business. 
These limits of the legislative power are now too firmly established by 
judicial decisions to require extended argument upon the subject... . 
We have been referred to no opposing decision.’ 


There seems, as stated in the last case, no authority to the con- 
trary. Indeed, as is said in the Topeka case (20 Wall., at p. 664), 
the proposition — that taxation can only be for a public object, 
and that where the direct and primary benefit goes to an in- 


dividual any incidental public advantage from the existence or 


prosperity of this individual or his industry cannot make such 
taxation for a public object —is really settled by the meaning of 
words, by a resort to the dictionary. A “tax,” says Webster’s 
Dictionary, “is a rate or sum of money assessed on the person or 
property of a citizen by government for the use of the Nation or State.” 
It seems clear,therefore,that were the sugar bounties matter of State 
legislation, they would be unconstitutional under the unanimous 
weight of American authority. If the judicial reserve of courts 
of last resort in important States is so far shocked by a concealed 
and guarded benefit to an individual or industry from the general 
tax-fund as to force the use of such ugly words as “robbery,” 
“despotism,” “confiscation,” “spoliation,” “usurpation,” “com- 
munism,” “ plunder,” “favoritism,” etc., it can hardly be supposed 
that so bald an arrangement as a bounty would be considered an 
exception to the rule.” 





1 Same case, 19 Fed, Rep. 871. 

2 Bissell v, City, 64 Ill. 249; English v. People, 96 Ill. 566; State v. Foley, 30 Minn. 
350; Curtis v. Whipple, 24 Wis. 350; Brick Co. v. Brewer, 62 Me. 62; Iron Works wv. 
Moundsville, 11 W. Va. 1; Trustees of Brooke Academy v, George, 14 W. Va. 411, 
425; McConnell v, Hamm, 16 Kan. 228, accord, 
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III. 


POWERS OF CONGRESS. 


We have largely heretofore been repeating the position of the 
importers’ counsel, It is time to examine the contention of the 
government on this branch of its case. 

Briefly stated, the defence of the government rests upon four 
contentions : 

1. Congress has power to levy taxes for the “ general welfare.” 

2. The State authorities have no application. 

3. Congress has exercised similar powers for many years with- 
out objection. 

4. Congress has given the benefits of “protection” to certain 
industries, including sugar-raising, and fairness requires an equal 
bounty to the beneficiary upon the removal of the tax. 


Z. “General Welfare’ Clause. 
Section 8 of Article I. of the Constitution provides that 


The Congress shall have power to lay and collect taxes, duties, im- 
posts and excises, to pay the debts and provide for the common de- 
fence and general welfare of the United States; but all duties, 
imposts, and excises shall be uniform throughout the United States. 


This has been interpreted to mean that the power of taxation is 
limited to the purposes of paying the debts and providing for the 
common defence and general welfare of the United States.1 The 
attorney-general, after citing this provision, continues (p. 65) : 


Congress has power, therefore, to levy duties for the purpose of 
providing for the general welfare of the United States. Is the pro- 
vision for the payment of bounty to sugar-producers, above set forth, 
“for the general welfare ” ? 


If this is the issue in the case, the importers are at once out of 
court. If, as this position apparently assumes, Congress has 
power to‘expend taxes for anything which, in its judgment, is 
“for the general welfare,” then the court will assuredly not at- 
tempt to control the specific exercise of that power in any given 
case. Granted a power, the propriety of its exercise is obviously of 
legislative concern.? If Congress, on the contrary, as the importers 





1 Gibbons v, Ogden, 9 Wheat. 199; Miller, Const., p. 231; 1 Story, Const., § 927. 
2 Talbot v. Hudson, 16 Gray, 417, 421. 
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claim, can only spend or raise taxes for a public purpose, the court 
may reasonably be called upon to pass upon the public nature of the 
purpose in thiscase. It at once follows from the attorney-general’s 
position in its unqualified form that there is practically no limitation 
whatever upon the constitutional power of Congress to raise and 
appropriate taxes. Clearly the limitation, if any, is that claimed 
by the importers. The power is either unlimited or it is limited 
by the requirement that the taxation must be for a public purpose. 
What other can there be? 


Certainly, there is no more constitutional authority for paying men 
to tap a maple and boil its sap, or to raise cane, than there is to raise 
hay, potatoes, corn, or cabbage. If the taxes constituting the funds in 
the national treasury can be collected and disbursed to compensate a 
man for making sugar, they can be for making brick or any other 
manufacture. There can be, in such case, no limit to the extent to 
which monies raised by taxation can be appropriated to the individual 
benefit of preferred citizens, and in the encouragement of their private 
enterprises, and to their personal gains." 


This case is largely one of first impression, but we are not left 
without landmarks. It is certain that the attorney-general’s con- 
tention, in this broad form, is not in accordance with recognized 
authority. The power to tax “forthe general welfare” is not un- 
limited. Judge Story (1 Story, Const., § 990) asks and answers 
this precise question. 


Have Congress a right to raise and appropriate the public money to 
any and to every purpose according to their will and pleasure? They 
certainly have not. 


In the Topeka case (20 Wall., p. 663, top) Mr. Justice Miller, 
it will be noted, declares, as to this taxing power, that 


The theory of our governments, State azd JVational, is opposed to the 
deposit of unlimited power anywhere. 


In his lectures, the same jurist has amplified the idea that the 
federal power of taxation, instead of being free from limitations 
imposed upon State taxation, is really much more circumscribed 
than that of the States : 


The general government can levy taxes, but they must be for a 
defined purpose, such as the payment of the public debt, or of the army 





1 Brief of Messrs. Stanley, Clarke, & Smith, p. 51. See also Turner v. Nye, Mass, 
S.J. C., 28 N. E. Rep, 1048, 1050, 
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and navy of the United States. It has no right to raise money by tax- 
ation for religious purposes, or for a thousand things for which the 
State may impose taxes, and collect them of the people. (Lectures on 
Const., 104, 247.) 

A power to lay taxes for the common defence ana general welfare of 
the United States is not in common sense a general power. (1 Story, 
Const., § 922.) 

The power to lay taxes is a power exclusively given to raise revenue, 
and it can constitutionally be applied to no other purposes. The appli- 
cation for other purposes is an abuse of the power; and, in fact, how- 
ever it may be in form disguised, is a premeditated usurpation of 
authority. (1 Story, Const., § 963.) 


To Judge Story, the suggestion that this power to levy taxes for 
the general welfare was an unlimited one seemed entirely absurd. 


To consider the latter phrase not as describing the purpose of the 
first, but as giving a distinct and independent power to do any act they 
please which might be for the good of the Union, wculd render all 
the preceding and subsequent enumerations of power completely 
useless. It would reduce the whole instrument to a single phrase, that 
of instituting a Congress with power to do whatever would be for 
the good of the United States; and, as they would be the sole judges 
of the good or evil, it would also be a power to do whatever evil 
they pleased. (1 Story, Const., § 926.) 


It may be observed further that in several at least of the cases 
of State taxation, the State legislature \vas expressly ompenare 
to legislate for “ the general welfare.!” 


2. State Authorities do not apply. 


It is clear that this is a necessary part of the government’s con- 
tention. The ground for it appears on page 67 of the government’s 
brief, and can perhaps best be stated by the attorney-general him- 
self : 


We respectfully submit that they (the State decisions) have no applica- 
tion to this controversy. They are all of them cases of municipal taxa- 
tion, which must be for public municipal purposes. It is obvious that 
the establishment of a particular industry in one place by a -bonus to 
specified private individuals is a very different object for taxation than 
the encouragement by the national government of a widespread in- 
dustry in many quarters of the Union for national purposes, with a view 
to diversifying the industries of the country and making it independent 
of other countries for necessities. 





1 Const. Massachusetts, Pt, II. Ch. 1, Sec. 1, Art, 4; Const. Maine, Art. IV. Pt. 3,§ 1; 
Const. New Hampshire, Pt, 1, Art. 31; Pt. 2, Art. 5; Const. of Georgia, Art. III. Sec. 7, 
§ 22. 
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In support of this contention, the attorney-gereral quotes from 
Cooley on Taxation (2d ed., p. 108), as follows : 


In considering the legality of the purpose of any particular tax, a 
question of first importance must always concern the grade of the gov- 
ernment which assumes to levy it. The “ public” that is concerned in a 
legal sense in any matter of government is the public the particular gov- 
ernment has been provided for; and the “ public purpose” for which that 
government may tax is one which concerns its own people, and not some 
other people having a government of its own, for whose wants taxes are 
laid. There may, therefore, be a public purpose as regards the Federal 
Union, which would not be such as a basis for State taxation, and there 
may be a public purpose which would uphold State taxation, but not the 
taxation which its municipalities would be at liberty to vote and collect. 

The grade of the government is also important for another 
reason. A municipal government is one of delegated and limited powers, 
whose authority will receive a somewhat strict construction, rendering it 
necessary that it shall find the purposes for which it may tax clearly and 
unmistakably confided to its charge by the State. . . . It is otherwise 
with the State, which has all the power of taxation not withheld from 
exercise in the making of the State and Federal Constitutions, and in sup- 
port of whose action, consequently, the most liberal intendments are to be 
made. It is otherwise with the Federal Union also; for though its 
powers are not general like those of the State, but are limited and 
defined by the Federal Constitution, yet as they concern the most im- 
portant matters of government, and relate to subjects not of domestic 
concern merely, but of international intercourse, and to other matters 
which sometimes call for broad and comprehensive views, and make a 
policy of liberal expenditures wise and statesmanlike, it would be neither 
reasonable nor prudent to subject its action in the matter of taxation to 
critical rules. That which it decides to be ax object of public expendt- 
ture must generally be so accepted, and error in its action must be cor- 
rected by discussion and through public opinion and the elections. 


The attorney-general rests this branch of his case upon the 
foregoing extracts. It seems by no means clear that they are 
altogether favorable to his view. It is pertinent to observe that the 
State authorities which are said to “have no application” are by 
no means “all of them cases of municipal taxation.” It is true 
that the taxation in question was to be made by the machinery of 
towns, cities or counties. But, zz every instance, the taxes were 
imposed under express authority of the States, which are said to 
have “all the power of taxation not withheld from exercise in the 
making of the State and Federal Constitutions.” ! It sufficiently 
appears, also, from the extracts in question, that, in the opinion of 
the writer, Federal taxation, like State taxation, must be for a 





1 See also U, S. v. Railroad, 17 Wall, 322, 329. 
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“public purpose,” and further that, on account of the limited 
powers of the general government and the large “reserved 
powers” of the States, the number of the objects for which the 
State can tax is largely in excess of the fewer, though possibly 
more generally important, objects for which the federal govern- 
ment may do so. 

Indeed, the proposition that federal taxation must be for a 
public purpose is substantially agreed to by the attorney-general 
in the very next paragraph of his brief (p. 69) : 


The difference between what constitutes a “public purpose” for a 
municipality axd for the government of the United States is illus- 
trated, etc. 


If this be so, it is not perceived why the State authorities are 
not strictly applicable. ' These cases not only declare that all tax- 
ation is necessarily limited to “ public purposes,” but limit the 
meaning of that phrase by a broad and general definition ; viz., 
that to confer direct pecuniary benefits upon an industry or indi- 
vidual for the sake of an incidental or resulting general advantage 
is not a “public purpose.’”’ The relation of the State courts to 
their State constitutions is substantially the same as that existing 
between the federal Supreme Court and Congress. And it is to 
be observed further that the State decisions frequently treat such 
legislation, independent of constitutions, as being zz violation of 
natural right. There are limitations imposed upon the legis- 
lature “ by the general principles supposed to limit all legislative 
power.” (Bartemeyer v. Iowa, 18 Wall. 129, 132.) It would 
seem that natural rights must be the same, whether against legis- 
lation by Congress or by the legislature of the State.} 

This is especially important in view of the fact that Congress 
can do nothing which the Constitution does not first sanction. If 
a power be denied to the State, @ fortiorz it may be presumed to 
have been denied to Congress.” 

In defining the meaning of the limitation imposed upon the 
congressional power of taxation, viz., “public purpose,” and in 
defining the natural rights of the citizen under any government, 
it seems difficult to avoid the force of the State decisions. 





1 Calder v, Bull, 3 Dall. 386; Wilkinson v, Leland, 2 Peters, 627,657; Gunn v, Barry, 
15 Wall. 610, 623; Hammett v, Phila., 65 Pa. St. 146, 151. 

2 1 Story, Const. § gog ; Calder v. Bull, 3 Dall. 386; U. S. v. Cruikshank, 92 U. S. 
542, 559 551. 
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3. Congressional Action. 


The contention that “public purpose” for the taxation by 
Congress means something different than the same phrase when 
applied to State taxation is sustained, in the opinion of the 
attorney-general, by instances in which Congress has expended 
moneys for bounties to people in this and other countries. The 
list is taken from a speech of Senator Daniel on the Blair Educa- 
tional Bill (21 Cong. Record, pt. 3, 2295) in' 1890. There are 
about forty instances cited, of which thirty-three are for the relief 
of sufferers by fire, earthquake, including one at Venezuela, 
Indian depredations, overflow of the Mississippi and Ohio rivers, 
cyclones, yellow fever, grasshoppers, lack of seed by failure of 
crops, or from accidents at arsenals. 

Congress has also appropriated money to transport supplies to 
Ireland (9 Stats. at Large, 207 ; 21 /dzd. 303), to the South (14 Stats. 
at Large, 567; 15 /dzd. 24), to France and Germany (16 Stats. at 
Large, 596), usually in government vessels. 

It will be observed that these are all matters of national charity, 
were not judicially examined or even seriously challenged in 
debate, and were never for large amounts. They were from 
funds already in the Treasury. The excellence of their objects, 
and the fact that no one in particular cared to, or could, bring the 
matter to the attention of the court, seem at least partially to 
explain these instances of national generosity. Logically con- 
sidered, they tend to prove, so far as they prove anything, that the 
power of Congress to tax is absolutely unfettered. For example, 
to either a narrow or latitudinarian constructionist of the Con- 
stitution, it would be difficult to prove that taxation for sending 
food to sufferers by earthquake in Venezuela was for the “ general 
welfare of the United States.” 

To these instances may perhaps be added the “codfish bounty ” 
(1 Stats. at Large, 229), practically a drawback upon the duty on salt, 
and various other drawbacks under different revenue statutes! It 
may be observed as an interesting fact that these Acts are frequent 
during periods of “ protective” tariffs, as 1804--1847 or 1863-1890, 
while there are no instances of this sort of legislation in the 
period of “revenue tariff,” between 1847 and 1861; and further 





1 See 6 Stats, at Large, 13; 1 Story, Const., § 991; 3 Hamilton’s Works, p. 192; 
3 Madison’s Works, 636-648; 1 Stats. at Large, 387; 2 Stats. at Large, 84; 3 Stats. at 
Large, 36; 21 Cong. Record, p.9592; 1 Stats. at Large, 27. 
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that the doctrine, which has never reached the court, has not been 
passed without challenge by the Executive on several occasions. 
In 1887, for example, when Congress passed an Act to distribute 
seeds to the drought-stricken counties of Texas, with an appro- 
priation, the President vetoed it, assigning as a reason: 


I can find no warrant for such an appropriation in the Constitution, 
and I do not believe that the power and duty of the general government 
ought to be extended to the relief of individual suffering which is in no 
manner properly related to the public service or benefit. A prevalent 
tendency to disregard the limited mission of this power and duty should, 
I think, be steadfastly resisted, to the end that the lesson should be 
constantly enforced that, though the people support the government, 
the goverment should not support the people. 


These instances of national charity relied on by the attorney- 
general, repay examination. They are thus characterized by the 
importers counsel at page 22 of their “ Reply.” 


An exchange of lands; the use of a national vessel; slight extensions 
of existing debts; small donations of food, of its purchase (in trifling 
amounts) from funds already in the public treasury, to be given to 
foreign or domestic sufferers by earthquake, flood, or fire, or to those 
to whom the grasshopper had become a burden —evading judicial 
scrutiny, they prove nothing as to the constitutionality of the present 
act. 

4. Protective Taxes. 


The government say (p. 75) : 


It is too late, in this year of grace 1891, for litigants to argue that 
the encouragement of diversified industries is not a national purpose, 
and, so far as Congress is concerned, therefore a public purpose. .. . 
We do not propose to spend further time in a discussion of their (z.e. of 
“protective” laws) validity. It is an issue long since finally settled. 
. The principle thus established necessarily justifies bounties, for, in the 
beginning of the operation of a protective tariff, the amount of duty 
levied is a bounty to the domestic manufacturer, and it is with a view 
to such a benefit for him that it is levied. The sugar duties have always 
had the effect of a bounty to domestic sugar-producers. . . . The re- 
moval of duties would absolutely destroy fifty or sixty million dollars’ 
worth of property invested in this industry and protected by the duties. 
To enable persons whose property would be thus injuriously affected to 
prepare for the change, the government was under a moral obligation 
to reimburse them for their loss, or to permit them by a bounty to con- 
tinue the business until such time as the business might be self-sustain- 


ing. (p. 84.) 


From the acquiescence of the nation during the periods of 
“protection” under the tariffs of 1789, 1812, 1816, 1824, 1828, 
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1842, and under the war tariffs of 1861, 1867, 1874, and 1883 
(though the acquiescence has not been without periods of successful 
opposition), the attorney-general argues that indirect, z.e., “ pro- 
tective,” bounties are a “public purpose.” (Loan Association 7. 
Topeka, 20 Wall. 655, p. 664.) It may be conceded that the in- 
creases of price on domestic goods caused by a “protective” 
tariff are substantially a bounty to the domestic manufacturer, and 
that in case of a prohibitory tax the distinction between “ pro- 
tection” and “bounty” is extremely slight. But it may be noted 
that so good a constitutional authority as Madison (4 Elliott’s De- 
bates, 2 Phila. ed. 1876, 525, 526) held that a “ protective”’ tariff 
was constitutional, and a bounty beyond the power of Congress. 
Judge Hare (1 Const. Law, 244) regards this as absurd, and 
suggests that 


Whether money shall be raised by taxation and then laid out in 
bounties, or purchasers shall be compelled to pay a higher price to 
manufacturers than they would have to give abroad, would seem to be 
merely a question of form. 


With all respect to the authority of Judge Hare, there seems 
reason to believe that Madison is right. In the case of the 
bounty, the direct object is a private benefaction. In the case of 
State statutes, this would be void; for the public benefit is strictly 
incidental. In the case of all “protective” taxes, the statute 
under which they are imposed is ostensibly to raise revenue.! 
Even the Act of October 1, 1890, called the “ McKinley Bill,” of 
which the Committee on Ways and Means in their report (Report 
No. 1466, Fifty-first Congress, first session) say, “ The general 
policy of the bill is to foster and promote American production 
and diversification of American industry,” styles itself “An Act 
to reduce the revenue and to equalize the duties upon imports, and 
for other purposes.” The direct, apparent purpose of all these 
Acts is to raise revenue — an unquestioned public purpose. Any 
indirect bonus taken, by the arrangement of the schedules, from 
the consumers of certain articles, and transferred to their pro- 
ducers, is a purely incidental purpose. In adjusting its taxes, 
Congress is exercising an undoubted power. In so doing, it may 
benefit some industries and crush others. But these results are 
incidental, even if intentional, and the remedy, if any is needed, 





1 See, however, 1 Stats, at Large, 24. 
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is political. Toimpeach the constitutionality of a revenue statute 
which must make some incidental private benefits, on the ground 
that Congress has at the same time tried to do something else 
which is beyond its power, would be a hopeless task. But a 
bounty is perhaps a different matter. Here money is raised and 
directly given away to encourage private individuals to continue 
or increase their otherwise unprofitable business “until such 
time as the business might be self sustaining.” Apparently, 
therefore, the question in the matter of bounties is not concluded 
by any previous acquiescence in “protective” taxes, even consid. 
ering the latter as a colorable abuse of an unquestioned power. 

This is, moreover, the first case in which the constitutionality 
of a congressional bounty, whether direct, as here, or indirectly by 
“ protection,” has been before the court for decision. Until the 
opportunity for raising the question is presented, until “an 
individual is brought into the point of collision, and the clouds 
surcharged with the great forces of the public welfare burst over 
his head,” ! there is no presumption of legality from delay.” 

There seems, therefore, slight reason to doubt that the im- 
porters are in season to be heard carefully by the court in the 
consideration of this question.’ It is a question which, as we have 
said, merits and will receive an attention commensurate to its 
far-reaching consequences. If the line is not drawn at this point, 
it is difficult to say where it can logically be drawn. Vast inter- 
ests of all kinds are involved in limitations of taxation; for, as 
was grimly said by the leading American jurist, * “ The power to 
tax involves the power to destroy.” 

Charles F. Chamberlayne. 


BosTon, Jan. 23, 1892. 





1 Hon, W. M. Evarts, Defence of President Johnson, 2 Impeach., p. 269. 

2 Gross v, Rice, 71 Me. 241. 

® Cooley, Taxation, 46, 55, 104; Marbury & Madison, 1 Cranch, 177; Sedgwick, Stat. 
Law, 414; Hurtado z, California, 110 U. S. 516, 536. 
# Marshall, C, J., in McCulloch v, Maryland, 4 Wheat. 341. 
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Harvarp Law Scuoo.—New Case Booxs.—It will interest 
the members of this and other law schools to know that a volume 
of “Cases on Evidence” will be published by Professor Thayer next 
summer. The need of such a volume has long been felt by the 
members of this school, and its publication will be greatly appreciated, 
not only by future second-year classes, but by those who have already 
taken the course on evidence, and who desire to preserve the leading 
cases in a convenient form. . 





It also gives the Review much pleasure to note the appearance of 
the sixth and last volume of Professor Gray’s “Cases on Property,” 
thus completing a series which, in its comprehensiveness, judicious 
arrangement ,and selection, and general adequacy for the purposes 
of instruction under the case system, is susceptible of little improve- 
ment The members of this school have indeed cause for gratitude 
to Professor Gray, who, at the expense of an untold amount of 
labor, thought, and time, has so materially lightened the work and the 
difficulties of those who have had the privilege of studying under his 
guidance. 





Boston University Law ScHoo.—Case System ADoPrED — 
Our readers will be interested to know that the faculty. of the Boston 
University Law School is about to introduce into the school the system 
of study known as the case system. The first topic to be treated in 
this way will be Bills and Notes, and gradually the new method will 
be extended to other subjects. The plan of work will be as follows: 
The class will be divided into two divisions, each of which is to con- 
tain three sections. A member of each section will act as leader to 
superintend the work of his companions. Each section will be given 
a different subject as far as possible, in order to avoid an over-demand 
for the books. Once a week each section will meet to discuss the 
cases read. The leader will preside and conduct the discussion. The 
professors from time to time are to call the whole class together for 
recitation on the cases. In this way the students are afforded even 
better opportunities for discussion than are attainable when the whole 
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class meets, and the work by sections will decrease the difficulty of 
getting the books of reference. It is to be hoped the Buston University 
will meet with all success in its new method. 





MisconDUCT OF A JUDGE—Irs INFLUENCE ON THE JuRY.— The 
untamed State of Wasnington furnishes a rather amusing application 
of the constitutional provision prohibiting a judge from commenting 
on matters of fact to the jury. His honor passed his time in perusing 
a newspaper during the testimony of the defendant, and while the 
defendant’s attorney was endeavoring to impeach the testimony of a 
witness for the prosecution the court exchanged smiles, pleasant ob- 
servations, and candy with the said witness. ‘This, the upper court 
not unreasonably holds, comes too near, especially in a capital case, 
to an intimation that the defendant’s view of the matter was of small 
import, and the court ventures to hope that such an occasion for re- 
versal will not very often arise. 





PRIVILEGE OF WITNESSES IN FEDERAL Courts.—In the April 
number of the Review, Mr. Louis M. Greeley discussed the case of 
Counselman v. Hitchcock, which arose through the refusal of a wit- 
ness, summoned in an investigation under the interstate commerce 
law, to answer certain questions, on the ground that he would 
criminate himself by so doing. ‘The District and Circuit Courts for 
Northern Illinois ruled that the witness must answer, inasmuch as by 
Section 860 of the Revised Statutes the evidence could not be used 
against him in any criminal proceeding, and therefore his constitu- 
tional rights were not invaded. The question never having arisen in 
the Supreme Court, Mr. Greeley discusses it on principle. He says in 
substance that the fifth Amendment guarantees the privilege of a 
witness against compulsory, self-accusatory evidence; that this _privi- 
lege may be abrogated by statute if the statute affords the wit- 
ness complete amnesty as to the crime concerning which he was 
compelled to testify; but that Section 860 of the Revised Statutes does 
not do this, inasmuch as it does not prevent scources of evidence 
disclosed by his evidence from being used against him; the obvious 
conclusion being that under the present state of the law a witness may 
refuse to testify if his answer will tend to criminate himself. 

It is interesting to note that the case has just been decided on appeal 
by the Supreme Court of the United States substantially in accordance 
with the principles above stated. The decisions of the District and 
Circuit Courts are reversed. The court says: “It is a reasonable 
construction, we think, of the constitutional provision [that “no person 

shall be compelled in any criminal case to be a witness against 
himself” ] that the witness is protected ‘from being compelled to 
disclose the circumstances of his offence, the sources from which, or 
the means by which, evidence of its commission, or of his connection 
with it, may be obtained, or made effectual for’ his connection, without 
using his answers as direct admissions against him.’’ It is quite 
clear that legislation cannot abridge a constitutional privilege, and that 
it cannot replace or supply one, at least unless it is so broad as to have 
the same extent in scope and effect. . . . In view of the constitu- 





1 Emery's Case, 107 Mass. 172 ,182. 
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tional provision, a statutory enactment, to be valid, must afford absolute 
immunity against future prosecution for the offence to which the 
question relates.” 

In the course of the opinion the court considers the provisions of the 
Massachusetts Constitution, that the witness shall not be “compelled 
to accuse, or furnish evidence against, himself,” and of the New York 
Constitution, which is in the same language as that of the Fifth 
Amendment. The conclusion jis reached that inasmuch as the general 
purpose of these constitutional provisions is to prohibit compulsory 
self-accusatory evidence, “the liberal construction which must be 
placed upon constitutional provisions for the protection of personal 
rights would seem to require that the constitutional guaranties, how- 
ever differently worded, should have, as far as possible, the same inter- 
pretation,” and that “there is really, in spirit and principle, no 
distinction arising out of such difference of language.” 





TROVER FOR CONVERSION BEFORE PLAINTIFF'S ‘TITLE HAS 
ACCRUED.— The case of Sristol and West of England Bank v. 
Midland Railway Co. [1891], 2 Q B. 253, offers food for reflec- 
tion. The proposition which it would seem that the Court of Appeal 
intended to lay down, is that an action of trover or detinue will lie 
against a bailee for non-delivery of goods, even though they have been 
wrongfully disposed of to a third party before the plaintiffs title 
accrued. 

Considering the case first as an action of trover, the proposition is 
certainly startling that A, who has got title to goods, can demand them 
from, and on refusal sue for convers‘on, B, who has never had them 
in his possession since the plaintiff owned them. Opposed to such a 
contention is Lord Blackburn’s dissenting opinion in Goodman v. Boy- 
cott, 2 B. & §. 1, and a statement in Clerk & Lindsell on Torts, 
p. 183, that “ there cannot be a conversion by demand and refusal, un- 
less at the time of the demand the defendant had it in his power to 
return the property.” 

The decision might be sustained on the authority of Franklin v. 
Neate, 13 M. & W. 481 (a case of judicial legislation founded on no 
principle), that a purchaser from a bailor may proceed in his own 
name against a bailee. This seems to be the ground of Lord Cole- 
ridge’s decision in the Queen’s Bench, but Lord Justice Lindley 
prefers to rest the case on a different principle. Moreover, an 
examination of the case seems to indicate clearly that the conver- 
sion sued on is not the wrongful disposal of the goods while the 
bailor retained title, but a conversion arising from the refusal of the 
plaintiffs demand to produce chattels converted before he had any 
interest in them. Further, if the action were founded on the earlier-act 
of conversion, the plaintiff would be liable to be met by all the defences 
which could be raised against his assignor,—a possibility certainly not 
contemplated by the court. 

The ground of the decision in the Court of Appeals—and it meets 
with the approval of Sir F. Pollock— is the broad principle that “a man 
who wrongfully parts with goods is liable as if he had them still in his 
possession. Qui dolo desitt possidere pro possidente damnatur.” 
Reducing this to its lowest terms would seem to bring it down to that 
shifty thing, estoppel; and what is the estoppel? The answer must be 
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that the plaintiff has been induced to purchase relying on the repre- 
sentation arising from every contract of bailment, that the bailee will be 
true to his promise to keep the goods in his possession. But is this satis- 
factory? ‘Through how many transfers, and for what period of time, will 
the court apply this rule and say that the statute has not been running 
in favor of the defendant although it has for the benefit of his as- 
signees? Moreover, the inquiry suggests itself, after an act of con- 
version, can a subsequent demand and refusal constitute a fresh 
conversion ? 

Regarding the action as one of detinue, the decision is no more 
satisfactory ; for the action, if detinue sar ¢rover, must be based on the 
demand and refusal, and the difficulty suggested above recurs, namely, 
that since the goods have been the plaintiff's the defendant has never 
had them. If the gist of the action is detinue sur daz/ment, then the 
contract from the breach of which the action arises is that made with the 
plaintiffs assignor, but for the assignee to maintain the action in his 
own name is indefensible, on principle. Besides, as was said before, 
it is clear that the court considered that the right which the plaintiff is 
seeking to enforce is not that derived from the assignment, but one which 
is original with himself. 





LECTURE NOTES. 


[The following note was prepared by Professor Gray and read by him to the third-year class in 
connection with the case of Wilkinson v. Duncan, p. 661 of Vol. V. of the Cases on Property. ] 


REMOTENESS OF SEPARABLE GiFTs.—Since Grifith v. Pownall, 
13 Sim. 393 (1843), it has been settled that if the persons to whom a 
devise or legacy is made are described as a class, but the amount of the 
gift to each member of the classis in no way affected by the gift to any 
other, then the gifts are separable, and some may be valid though 
others are too remote. Thus a legacy of $1,000 to each of the testa- 
tor’s grandchildren who reaches twenty-five is a valid gift to all the 
grandchildren who are alive at the testator’s death, although it is 
not a good gift to those who are then unborn. 

The case of Wilkinson v. Duncan, 30 Beav. 111 (1861), has gener- 
ally been cited as an illustration of this principle, but without sufficient 
attention to its facts. In that case property was given upon trust for 
G for life, and on G’s death to such of his children, and in such man- 
ner, as he should appoint. G appointed $2,000 to each of his daughters 
on reaching twenty-four. He had four daughters, three over and one 
under three years of age. (See 7 Jur. N.S. 1182.) It is not distinotly 
said that none of the daughters were alive at the time of the creation of 
the power, but as no reference was made to such a fact,and as the 
power was created twenty-three years before its execution, it may be 
assumed that none of the daughters were then born. Sir John Rom- 
illy, M. R., held that the gifts to those daughters who were over three 
years old at their father’s death were not too remote. 

Let us consider the case first as if it were a direct gift; that is, sup- 
pose the testator had given $2,000 to each one of G’s daughters who 
should reach twenty-four, and as the gifts to the daughters are inde- 
pendent, let us consider separately the gift to a particular daughter, 
whom we will call X. In order that X shall take, what must hap- 
pen? X must be born and she must reach twenty-four years of age. 
It is not certain that she will be born until just before the death ot’ her 
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parent, and should that be the case the time for her gift may not fall 
within the required limits; the gift is therefore too remo‘e. If X is 
alive at the time of the testator’s death, then the only thing to happen is 
her reaching twenty-four, and as that must happen, if at all, in her life- 
time, and she is alive at the testator’s death, the gift to her cannot be 
too remote. 

Let us now look at the case as it really arose, a gift under an exclu- 
sive power to G to appoint among his children, and an appointment 
by his will of independent sums to those of his daughters who should 
reach twenty-four, the daughters being some more and some less than 
three years at the time of his death. Of course the daughters under 
three could not take; could those more than three years old take? As 
the gifts are separable, the fact that there were or might be other 
daughters who could not take would not invalidate the gifts to those 
who were over three years of age. But were those gifts in themselves 
good? 

If, to use the common phrase, the words of the appointment are read 
into the instrument creating the power, then we shall have the case we 
have just been considering, and the legacy to the daughters would be 
bad, except to those living when the power was created. 

This phrase, however, is not in all respects correct. The word 
“ daughters ” should have given to it the meaning which the donee gave 
to it; that is, of certain individual girls, having in fact certain names 
and certain ages, e.2. A who is six years old, B who is five years old, 
C who is four years old, D who is two years old. But it must be ob- 
served that the being of these ages is not a condition which the donee 
has attached to the appointments. As the intention of the donee was 
to appoint to particular persons, those persons’ names may be read into 
the creating instrument, but the qualities of those persons cannot be 
read into the creating instrument as conditions for the gift, unless the 
donee has made them so. Therefore if we call an appointee unborn at 
the time of the creation of the power X, it was not then certain that 
the gift to X, in the case we are considering, might not take effect 
beyond the required limits. 

If the appointment had been to such of the donee’s daughters as 
should be three years old at his death, upon their reaching twenty-four, 
the gift would have been good, because at the creation of the power 
no legatee answering the required description could possibly take at too. 
remote a time. 

Wilkinson v. Duncan therefore would seem to be wrong, and also, 
a fortiori, Von Brockdorff v. Malcolm, 30 Ch. D. 172, which pro- 
fesses to rest upon it; and the attempt in the Addendum, Gray, Perp.,. 
p. xxxiii, to support the latter case fails. 





RECENT CASES. 





[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the courts. No pairs- 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable. ] 


ADMIRALTY — STATUTORY LIABILITY OF OWNER, —A_ steam-propeller was. 
wrecked and abandoned to the underwriters as a total loss, It was subsequently 
taken in tow by a wrecking-master, but sank within twenty-four hours, and one. 
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of the crew was drowned. edd, that the underwriter is liable, The propeller was 
stilla ‘‘vessel” amd he an “owner”? within the meaning of the statute limiting 
the liability of the owner. And the restriction of the statute limiting the 
liability to vessels not “used in rivers or inland navigation” does not apply to 
a vessel used on the Great Lakes. Craig v. Continental Ins. Co., 12 Sup. Ct. 
Rep. 97. 

AGENCY — FELLOW-SERVANT — COMMON EMPLOYMENT. — The captain and 
each of the crew of a vessel are fellow-servants engaged in a common employment, 
so that the owner of a vessel is not responsible for an accident caused to the one 
through the negligence of the other. Hedley v. Steamship Co., 40 W. R. 113 
(Ct. of Ap.). 

BILLS AND NoTES— ACCEPTANCE BY TELEGRAM. — The plaintiff telegraphed 
to the defendant, asking him if he would accept a check drawn on him, The 
defendant answered in the affirmative. //e/d, this is an acceptance in writing 
within a Missouri statute !providing that no acceptance shall be good unless in 
writing. Garretson v. North Atchison Bank, 47 Fed, Rep. 867. 


BILLts AND NoTES — PAYMENT OF ForRGED BILL— DRAWEE INJURED BY 
NEGLIGENCE OF DRAWER.—A bank paid a forged check. The depositor was 
so negligent in informing the bank of the forgery that, in the ordinary case, he 
would be chargeable with the amount. //e/d, the bank, in order to take advantage 
of this negligence, must show that it has been injured by it. anin v. London 
& S. F. Bank, 27 Pac. Rep. 1100 (Cal.). 


CARRIERS — LIABILITY IN TORT FOR’ EJECTION — SUNDAY Law. — Where 
plaintiff, having bought a ticket, is wrongfully put off defendant’s train, he can 
recover, although his contract for transportation was void under the Sunday 
statute. His action sounds in tort for ‘the violation of a personal right 
secured by the law,” ‘‘in a certain sense independent” of the contract, although 
originating from it. Chicago, St. L., & P. R.R. Co. v. Graham, 29 N. E. Rep. 
170 (ind.). 

ConFLICT OF LAws— BILLS OF EXCHANGE— PAROL ACCEPTANCE. — An 
agreement made in Missouri by a resident of Illinois to accept and pay drafts at 
his place of business in Illinois is governed by the law of the latter State, to the 
exclusion of the Missouri statutes. And in Illinois such a parol promise is bind- 
ing on the acceptor. Hall v. Cordell, 12 Sup. Ct. Rep. 154. 


ConFLicr OF LAWws— INTEREST ON BOND AFTER Maturity. — Bonds of a 
South Carolina railroad company, made payable in pounds sterling, and both 
principal and interest to be paid at a designated banking-house in London, are 
sued on. It appears thatthe holder has for several years after maturity accepted 
interest at the English rate. The question is whether interest after maturity is to 
be paid at the rate paid in England or in South Carolina. //e/d, that the Eng- 
lish rate is to be paid. The form of the bond raises such a presumption, which 
is made conclusive by the receipt of that rate for several years, Coghlan v, So. 
Car. R. Co, 12 Sup. Ct. Rep. 150. 


CONSTITUTIONAL LAW— EMINENT DOMAIN— GRADE CROSSINGS. — Where a 
railroad corporation, formed under the general] railroad law, locates its route so 
that its line crosses the route of another railroad, the law gives it the right to 
decide for itself whether it will cross such other road at grade or otherwise. The 
only limitation upon this right is that it shall not unduly impair either the 
safety or the reasonably fair enjoyment of the road whose route is crossed. 
Fersey City N. & W. Ry. Co. v. Central R.R. Co., 22 Atl, Rep. 728(N. J.). 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — STATE TAXES,—A Maine 
statute requires every railroad corporation in the State to pay “‘an annual excise 
tax for the privilege of exercising its franchises,” the amount of the tax to be 
determined according to a sliding scale proportioned to the average gross earn- 
ings per mile within the State for the year preceding the levy of the tax. Held, 
that the method of determining the amount ofthe tax is merely a way of ascer- 
taining the value of the privilege, and does not render the tax a tax upon the 
receipts themselves, and hence, in its application to railroads which enter the 
State from another State or Canada, the act does not operate as a regulation of 
interstate or foreign commerce — Bradley, Harlan, Lamar, and Brown, JJ., dis- 
senting. State of Mainev. Grand Trunk Ry, Co., 12 Sup. Ct, Rep. 121. Diss. 
Opinion, 12 Sup. Ct, Rep. 163, 
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CONSTITUTIONAL LAW — OBLIGATION oF CONTRACTS. — There is no federal 
question involved in a decision of a State court upholding a statute which, by 
changing the terms of a contract between a city and a water-works company, im- 
paired the obligation thereof, within the prohibition of the federal Constitution, 
when it appears that the contract claimed to have been impaired was ultra vires 
and void, and had been so declared by the State court. Czty of New Orleans v. 
New Orleans Water-works Co., 12 Sup. Ct. Rep. 142. 


CONSTITUTIONAL LAW — TAKING PROPERTY FOR PUBLIC PURPOSE. — A 
statute which provides that land may be flowed for the purpose of fish culture is 
constitutional, as the taking of private property is for a public purpose. And a 
pond maintained for the culture of useful fish, though maintained only for the 
profit and benefit of the owner, is within the purposes of the act. Zurner v. 
Nye, 28 N. E. Rep. 1048 (Mass.). 

CONSTITUTIONAL LAW— WEAVERS’ FINES Act UNCONSTITUTIONAL.— The 
Weavers’ Fines Act, passed by the Massachusetts Legislature of 1891, declaring 
that “No employer shall impose a fine upon, or withhold the wages, or any part 
of the wages, of an employé engaged at weaving, for imperfections that may arise 
during the process of weaving,” is unconstitutional, as interfering with the 
inalienable right of “ acquiring, possessing, and protecting property”? guaranteed 
by the State Constitution, by restricting the necessarily incidental right to make 
reasonable contracts, and as impairing the obligation of contracts within the 
meaning of the federal Constitution. Holmes, J., dissents. Com, v. erry, 28 
N. E. Rep. 1126 (Mass.). See note on this case, 5 Harvard Law Review, 287. 


CONTRACT — INSURANCE — CANCELLATION — WHEN TAKING EFFECT. — By a 
New York statute it is obligatory upon fire insurance companies to cancel any 
policy issued by them at the request of the insured. Plaintiff, who held a policy 
from defendant, wishing to cancel it, mailed the policy, together with a letter 
expressing his purpose, to defendant’s agent. After the time of mailing, but 
before the time of receipt by the agent, plaintiff's house was burned. //e/d, in a 
suit upon the policy, that he could recover; the notice of termination of the 
policy took effect when received, not when mailed. Crown Point Iron Co, v. 
42tna Ins. Co., 28 N. E. Rep. 653 (N. Y. Ct. of App.). 

The court distinguish these facts from the well-known case of the acceptance 
of an offer to contract (Vassar v. Camp, 11 N. Y. 441), by saying that there was 
here no element of contract. But guere whether this explanation explains. 


ConTRACTS — MuTuAL CONSENT — OFFER OF REWARD, — A person who 
has captured a thief for whose apprehension a reward has been offered is 
entitled to the reward, although he made the capture in ignorance of the offer, 
Williams v. Carwardine, 4 B. & Ad. 621, followed. Zverman v. Hyman, 28 
N. E, Rep. 1022 (Ind.). 

CoNTRACTS — DELAY FROM STRIKE — REASONABLE TIME. — The obligation 
of a consignee of a cargo, under a bill of lading, which contains no specified 
limit of time for unloading, is to unload within a reasonable time after the 
arrival of the ship at the port of discharge, and the reasonableness of the time is 
to be measured by the circumstances existing at the time of the unloading. edd, 
accordingly, that a consignee of cargo under a bill of lading, who, through no 
act or default of his own, but owing entirely to a strike of laborers at the port of 
discharge, did not unload for nearly one month after the ship’s arrival, was 
not liable to the ship-owner for damages for detention of the ship. AHick v. 
Rodocanachi, 40 W. R, 161 (Ct. of Appeal). 

By terms of a charter-party in which the port of discharge was specified, the 
cargo was “to be discharged with all despatch as customary.”  //e/d, that the 
effect of the charter-party was to render the charterers liable for delay occasioned 
by a strike of laborers at the port of discharge during the unloading of the 
cargo, Castlegate Co. v. Dempsey (1892), 1 Q. B. 54. 

CRIMINAL LAw — ALIBI — REASONABLE DoubBT, — Under the defence of an 
alidé it is sufficient if there is enough evidence to produce a reasonable doubt as 
to the presence of the prisoner at the killing, Adams v. State, 10 So, Rep. 106 
Fla.). 
¢ A a rule is required in some jurisdictions, viz., that the prisoner must 
establish his a@/idi, if not beyond a reasonable doubt, at least by a preponder- 
ance of evidence, to entitle it to any weight. State v. Beasley, 50 N. W. Rep. 


570 (Ia.). 
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CRIMINAL Law — FALSE PRETENCES — CONTRIBUTORY GUILT. — One who 
obtains money by false pretences is liable to punishment, though the person 
from whom it was obtained parted with it in furtherance of an illegal purpose to 
obtain by fraud valuable land from the United States. Cummins v, People, 27 
Pac. Rep. 887 (Col.). 

This decision is directly, contrary to that of the leading case of McCord v. 
People, 46 N. Y. 470. The New York rule is followed in Wisconsin. State v. 
Crowley, 41 Wisc. 271. On the other side, and in accord with the Colorado case, 
are the leading cases of Com. v. Morrill, 8 Cush. 571, and Com. v. Henry, 22 
Pa. St. 253. 


Equity — INJUNCTION — RESTRAINING ACTION AT Law. — A agreed to build 
a piece of road for $29,000, with the right to retain possession thereof and run 
it for his own benefit until that sum was paid. After completing the road and be- 
fore receiving full payment, he was forcibly dispossessed by the officers of the rail- 
road company, and brought an action of forcible entry and detainer in the 
District Court. Pending this action he entered into a written stipulation with the 
company that the sum due under the contract was $25,000. Judgment was 
rendered in his favor. Seven months later the company’s successor tendered A 
$25,000, with interest to date, which A refused. This bill is to enjoin A from 
taking possession under his judgment. eld, that the agreement was a settle- 
ment of the amount due A, and on payment into court the complainant was en- 
titled to the injunction prayed. Lamar, J., dissenting. S¢ Louis, J. M., & S. 
ky. Co. v. Fohnson, 12 Sup. Ct. Rep. 124. 


Equiry — SETTING ASIDE CONVEYANCE — INSANITY — MARRIAGE, — De- 
fendant, by fraud and undue influence, obtained from plaintiff, an insane person, 
conveyances and transfers of all his property; and the next day she persuaded 
plaintiff to go through the form of marriage with her. e/d, that a bill would 
lie by plaintiff, through his guardian, to avoid such conveyances and transfers, 
although proceedings which had been instituted to annul the marriage had not 
yet been decided in plaintifi’s favor, and although she was, therefore, still his 
wife, Lombard v. Morse, 29 N. E. Rep. 205 (Mass.). 


EstorppeEL — HoLtpInc Out — LIABILITY — TorT. — A traction engine, to 
which the name and address of the owner were affixed, was let on hire by the 
owner for three months. Owing to the negligence of the hirer while driving it 
along the highway, the plaintiff, who was in a carriage, was injured. Held, 
that the owner was not liable. Lord Esher, commenting on Stadles v. Liley: 
“If that case decides that a person who sends out a carriage with his name upon 
it holds himself out as;being responsible to any one injured by it through the 
negligence of the driver, I think it was wrongly decided. The highest that that 
case can be put on as an authority is that the name being affixed to the carriage 
is prima facie evidence of the liability of the person whose name is so affixed as 
owner; but that prima facie liability may be rebutted by evidence.” Smith v. 
Bailey, 40 W. R. 28 (Ct. of App., Eng.). 


EvipENCE — DAMAGES — COLLATERAL MATTER. — In proceedings by a city 
to condemn a water-right which is not being utilized, evidence of the amount 
recently paid by the city for a similar neighboring water-right is incompetent. 
In re Thompson, 28 N, E. Rep, 388 (N. Y.). 

Authority is very evenly divided upon this question, In Massachusetts, New 
Hampshire, Illinois, Iowa, and Wisconsin such evidence is admitted; Pennsyl- 
vania, New York, Georgia, and California agree with the principal case. 


INFANCY — RIGHT OF NEXT FRIEND TO COMPROMISE. — An action of tort 
was brought by plaintiff’s father as next friend. At the trial defendant offered to 
show, in bar of the action, an executed accord and satisfaction between himself 
and the father. e/d, that evidence upon this point was rightly excluded. 
Such a settlement, made for less than the full amount of the infant’s demand, is 
beyond the power of the next friend, and will not bind the infant unless it is 
confirmed by the court, or unless, with the approval of the infant’s counsel, final 
judgment is entered in accordance with it, — 77ri~p v. Gifford, 29 N. E. Rep. 
208 (Mass.). 

INSURANCE — QuASI-—ConTRACT. — A married woman, having insured her life 
in the defendant company by a policy made payable to her children, died child- 
less. Held, that the defendant was not liable for anything to any one at law; 
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possibly in equity the administrator of the insured might recover the amount of 
premiums paid. McElwee v. New York Co., 47 Fed. Rep. 795. 

There would seem to be a gvod quasi-contract here upon which the defendant 
might be charged in equity for the full amount of the policy, on the same princi- 
ple which permits a recovery upon a lost or destroyed bill or bond. 


QuasI—CONTRACTS — RIGHT OF SON AGAINST A PARENT’S EXECUTOR FOR Sup- 
PORT OF THE UECEASED, — Where a son presented a claim against his mother’s 
executor for board, attendance, support, etc. furnished by the son to the 
mother during the latter’s lifetime: Ae/d, that such services, on account of the 
relationship, are presumed to have been furnished gratuitously, and that such 
presumption can only be rebutted by clear proof of an agreement between the 
parties for compensation, Wéilkes v. Cornelius, 27 Pac. Rep. 135 (Ore.). 

The court do not seem to have had in mind the leading New Hampshire case of 
Sceva v. True, 53 N.H. 627, which holds what is conceived to be the true rule, 
that, if the claimant in such cases performed the services with the expectation 
of being remunerated, he is entitled to recover, In this view, it is immaterial 
whether or not there was an express agreement between the parties, 


PROPERTY — RIPARIAN RIGHTS — MILL-SITE, — The owner of a_ mill-site at 
which a mill was formerly operated, but which had not been in use within six 
years of the time of bringing the action, cannot recover for the injury to the 
mill-site or water-power caused by the defendant’s diversion of the waters of 
the stream, although entitled to nominal damage for the diversion itself. Clark 
v. Pennsyania R.R. Co,, 22 Atl. Rep. 989 (Pa.). 


PROPERTY — SEPARATE ESTATE FOR UNMARRIED WOMAN,—A use for the 
sole and separate benefit of a woman who, at the time of its creation, was neither 
married nor in immediate contemplation of marriage, is void; and a separate 
estate effectually created at the time of a woman’s first marriage will not revive 
for her protection under a second marriage. Ju re Quinn's Estate, 22 Atl. Rep. 965 

Pa.). 
‘ The case is of especial interest as tracing the development of the doctrine and 
contrasting the law in Pennsylvania, as here declared, with that held in England. 


REAL PROPERTY — COVENANTS RUNNING WITH THE LAND, — Where A con- 
veyed a way over her premises to a railroad company, in consideration of one 
dollar and the company’s covenants to build a railroad, run daily trains, and erect 
a depot, and A subsequently assigned to B, and the company later abandoned 
the roadbed: efd, that the covenants did not directly benefit the land and did 
not run, Lyford v. North Pac. R. Co., 27 Pac, Rep, 103 (Cal.). 


REAL PROPERTY — EASEMENTS — ALTERATION OF THE EASEMENT. — Where 
defendant is the owner of an easement to run water in an open ditch over the 
plaintiffs land, and undertakes to lay pipes in the ditch of no greater carrying 
capacity than the ditch, even though the change would be less burdensome to the 
plaintiff and more convenient to defendant, nevertheless the alteration would 
tend to substitute a new and different easement and will be enjoined. Aden et 
al. v. San Fosé Land & Water Co. et al., 27 Pac. Rep. 215 (Cal.). 


REAL PROPERTY — EASEMENTS — RIGHT OF REVERSIONER TO SvE. — Defend- 
ant company built an elevated railroad through the street upon which plaintiffs 
land abutted, but did not condemn the easement of light, air, and access appur- 
tenant to that land. Plaintiff subsequently let the land for a term of years. 
Later, while thus out of possession, plaintiff brings action for disturbance of his 
easement. //e/d, that he could recuver, because of the diminution of the rental 
value of the land. Semd/e, that the lessee would have no action. A different 
case, however, would be presented if the lease had been made before the con- 
struction of the railroad. Kernochan et al. v. N. Y. El. R.R. Co, 29 N. E. 
Rep. 65 (N. Y.). 

REAL PROPERTY — EQUITY OF CONTRACT RUNNING WITH THE LAND. — Dee 
fendant contracted for the purchase of a lot in a fashionable quarter of Brooklyn, 
directly behind plaintiff's premises, and announced his intention to build on it a 
seven-story flat. Plaintiff bought off defendant’s contract, paying $6,000 more 
than the market value of the lot in consideration of defendant's agreement to 
erect no such building anywhere in plaintiff's neighborhood. Defendant forth- 
with bought the lot opposite, began to build a flat on it, conveyed it to his wife, 
who had notice of the contract, and went on with the building as her agent. 
Held, that a bill by plaintiff would lie against defendant and his wife, to enjoin 
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the completion of the building. Plaintiff's equity attached from the moment of 
the purchase, to any land in the neighborhood bought by defendant, and ran 
with the land when that passed into the hands of a subsequent purchaser with 
notice, — Lewis v. Goliner et al., 29 N. E. Rep, 81 (N. Y.). 


REAL PROPERTY — ExecuToRY DkEVIsE.— The testator by his will devised 
real estate to his son for life, and after his death to all the children of his son, 
whether then or thereafter to be born, who should attain twenty-one. He de- 
clared that his son should not have any power to sell or dispose of his life es- 
tate, and in case his said son should attempt to sell or dispose of the saime, or 
become bankrupt, or the estate should be taken in execution by any process of 
law for benefit of any creditor, then he declared that the devise to his son should 
immediately become void, as if such son were then actually dead, and that the 
estate so devised to him should thenceforth vest in the persons who under the 
devises before mentioned would be next entitled. The son’s interest was taken 
on execution, and consequently became void. He/d, that in order to carry out 
lestator’s intention, the gift over must be construed, not as a contingent remain- 
der, but as an executory devise, so as to enable all the son’s children in existence 
at the date of the order, or born, or to be born thereafter, to share in the prop- 
erty on their attaining twenty-one. Blackman v. Fysh, 39 W. R. 520 (Eng.). 

Devise, subject to a life estate, to the use of such child or children of the said 
E. D, “as either before or after the death of the said E. D.” should attain the 
age of twenty-one. Held, an executory devise (following Lechmere v. Lloyd, 18 
Ch. D. 524). Deanv. Dean, 39 W. R. 568 (Eng.). 

Tort — SEDUCTION — Loss OF SERVICE, — The Statute of Limitations begins 
to run against an action for damages by a parent for the seduction of a child 
from the moment of seduction, and not from the time of loss of services, Dun- 
lap v. Linton, 22 Atl. Rep. 819 (Pa.). 


Torts — TROVER — PLEDGE — PROPERTY IN THE Goops.— Goods were 
shipped under a bill of lading which provided that they, the goods, were to be 
delivered to the order of the consignor or his assignees. The invoices were sent 
to the consignee and a bill of exchange for the price drawn by the consignor on 
the consignee, which, together with the bill of lading endorsed in blark, was sold 
and delivered by the consignor to his bankers, with a fypothecation note author- 
izing the bankers to retain the bill of lading and sell the goods if the consignee 
either declined to accept the bill of exchange, or failed to pay it at maturity. 

The goods, on the arrival of the ship, were deposited by the ship-owner with 
the defendants, a railway company, to be delivered up on order of the ship- 
owners. The consignee of the goods, who had accepted the bill of exchange and 
paid the freight, induced the defendants wrongfully to hand over the goods to 
him without his producing either the bill of lading or any delivery order from 
the ship-owners. At a subsequent date, when the bill of exchange was about to 
become payable, the consignee requested the plaintiffs, who were his bankers, to 
pay it and debit his account therewith. The plaintiffs accordingly paid the bill 
«f exchange and received it and the bill of lading from the consignor’s bankers, 
and also obtained a delivery order from the ship-owner; but when they presented 
these to the defendant company, it was discovered that the latter had already 
given up the goods to the consignee. 

In an action for damages for the non-delivery of the goods by the defendant 
to the plaintiffs: Hedd, that the plaintiffs were pledgees at law of the goods, and 
as such could maintain an action of trover or detinue against the d: fendant 
company for non-delivery of the goods; and the fact of the wrongful delivery of 
the goods having occurred before the accrual of the plaintiff's title afforded no 
ground of defence to the action. Bristol Bank v. Midland R.R. Co, 40 W. 
hk. 148 (Ct, of App. Eng.). See note, p, 347. 

WiLLts — TESTAMENTARY COVENANTS — VALIDITY. — A _ voluntary covenant 
in writing that the covenantor’s executors shall, after her death, pay to the cov- 
enantee a certain sum is not contrary to the policy of the laws of Massachusetts. 
The reasons do not apply which underlie the statute requiring three witnesses to 
awill. Xvrell et al, v. Codman, 28 N, E. Rep. 578 (Mass,). 
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SELECTIONS ON Contracts. By William A. Keener, Professor of 
Law and Dean of the Faculty of Law in Columbia College. Two vols., 
pp. 1222. Baker, Voorhis, & Co., New York. Price, $12. 

This book is intended primarily for the use of first-year students in 
the Columbia Law School. It consists of a collection of well-known 
English and American cases, taken from Finch's “Cases on Contracts,” 
with very liberal slices from Mr. Leake’s treatise on Contracts sand- 
wiched in between. The editor thus brings together in one book the 
text of a standard treatise and the cases on which the text is founded. 
This plan is adopted in aid of the method of instruction now used at 
Columbia. Whether this method will enable the student to acquire an 
equal knowledge of the law with the expenditure of a smaller amount 
of time and energy, or will prevent him from acquiring the independent 
habit of thought and firm grasp of principles which comes from grap- 
pling single-handed with the difficulties which beset the beginner in the 
study of cases, can be learned only from experience. In the opinion 
of those who have been trained under the case system pure and simple, 
one of its chief merits is that it gives the student a power to extract 
with confidence the ratio decidendi of any case, and to compare it 
intelligently with other cases on the same subject; to ascertain for him- 
self the principles on which it was decided, and see the considerations 
which influenced the court in reaching its decision. Whether the 
Columbia method is so well adapted to this end as is the Harvard 
method remains to be seen. It may well be that a difference in the 
existing circumstances of the two schools may render a slightly different 
system desirable. Jt is not, however, our purpose to discuss the Colum- 
bia method, except in so far as it is involved in the plan of this book. 

The reprint in this form of a leading text-book would seem to be no 
great gain to the educational literature of the law. The exigencies of 
the Columbia method may, however, require it. One obvious dis- 
advantage of the plan is that it requires the books to be of an incon- 
venient size. In appearance and make-up it is inferior to Professor 
Keener’s collection of cases on Quasi-contracts. 

The selections are not confined to the essential elements of the simple 
contract merely, but cover nearly the whole field dealt with by the 
ordinary text-books. 


- Tue American Dicesr: Annual, 1891: Also the Complete Digest 
for 1891. Prepared and edited by the editorial staff of the National 
Reporter System. St. Paul, Minn.: West Publishing Company, 
1891. Pages 5103. 

The digest is modelled on the same plan as that adopted last year. 
It is somewhat larger, covering the twelve months from September 1, 
1890, to August 31,1891. In form it presents no new features. The 
completeness of this Digest is its greatest merit, and its success during 
the past year proves the wisdom of consolidating and bringing all the 
cases into one volume. 


Lawyers’ Reports, ANNOTATED. Book XII. Robert  Desty, 
editor. The Lawyers’ Codperative Publishing Company, Rochester, 
N. Y., 1891. Pages g11. 
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This volume contains a selection of recent cases of general impor- 
tance decided in the various state and territorial courts. The book 
is something upon the plan of a collection of leading cases. Notes of 
various lengths are appended to the cases, containing brief statements 
of existing law upon the topics touched upon by the decisions. An 
index of subjects treated by the notes and cases is appended. It is not 
entirely clear just for what use the book is intended; it certainly cannot 
take the place of the regular reports. It is of interest, however, as 
showing some new points of law recently decided. 


GENERAL DIGEST OF THE DECISIONS OF THE PRINCIPAL COURTS IN 
THE UNITED SraTEs, ENGLAND, AND CANADA. Published by the 
Lawyers’ Cooperative Publishing Company, Rochester, N. Y., 1891. 
Pages 2231. 

The sixth volume in this series of annual digests covers the year 
ending in September, 1891. It contains 18,000 cases digested in 
36,000 paragraphs. Each paragraph is intended to contain a distinct 
point of law, and needless repetition has been avoided by combining 
cases involving identical points into the same paragraphs. Citations 
are given from many unofficial reports, as well as from the official 
reports. All the regular English reports and the decisions of the 
Supreme Court of Canada are digested. A most important requisite 
of a good digest is proper and complete classification, and logical and 
orderly arrangement of heads and sub-heads. The publishers claim 
to have paid particular attention to these matters. Such a work is an 
excellent antidote to protect one from the depressing effect of eighteen 
thousand reported cases in the year just past. 
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